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BBenenue.

AKTYQJbHOCTH TeMBbI HCCICA0BAHMA 3aKJIIOYaeTCd B TOM, 4YTO B
HacToslee BpeMs B Poccnu XxapakTepHbIM IPU3HAKOM PA3BUTHSA T'PAXKIAAHCKOTO
000pOTa SBIAETCA €ro CTPEeMHUTENbHAs AaKTUBU3AlMA, pAacIIMpeHHe CcocTaBa
YYaCTHUKOB, a TaKK€ YCJIOKHEHUE HMYILIECTBEHHBIX CBS3E€H, KOTOpbIC
3aTparuBalOT HE TOJBKO XO3SMCTBEHHYIO JEATENBHOCTh, HO W OTHOIIEHHS,
KOTOPBIE CKJIAJIBIBAIOTCSA B PAMKaxX Pa3JIMYHbBIX COLMAIBHBIX NHCTUTYTOB. OquH U3
TaKUX MHCTUTYTOB — 3TO CEMbs, B OCHOBE KOTOPOM JIEXKUT OpayHbIN COI03 MEKIY
MYKYMHOM M KEHIIMHOM, KOTOPBIM 3aKIIOYAECTCA MO B3aUMHOMY COTJIACHIO U
MOPOXKAAET MEXKIY CyHpyraMmu 0CoOyI0 CUCTEMY JINYHBIX U UMYILECTBEHHBIX ITPaB
1 00513aHHOCTEH.

[Iepemensbl, TPOU3OLIEAIINE B CBSI3H C EPEXOAOM K PBIHOYHOW SKOHOMHUKE,
3HAYUTENIbHO PACHIMPWIM OCHOBAHMUSA MPHOOPETEHUs CyNpyramu OOLIEro
MMYLIECTBA, 4 TAKXKE€ M COCTAaB MMYILECTBA Cylpyros. B omimume or panee
JEMCTBOBABIIMUX KOAU(DUIIMPOBAHHBIX AaKTOB B HACTOSIIMA MOMEHT CeMeilHbIn
KOJEKC COJEPKUT MPUMEPHBIA NepeueHb HAXKUTOrO BO BpeMsi Opaka MMYIIECTBO,
KOTOPOE MOXET COCTaBJSATh CYINPYKECKYI0 OOIIHOCTh. J[aHHOE 00CTOATENbCTBO
BAJKHO IS NPABONPUMEHUTEIBHOM NIEATENIBHOCTH, BEIb B 3TOT NEPEYEHb BXOIAT
COBpEMEHHbIE 00BEKThI IPAKJAHCKUX MPaB.

Bce cnoxxHble IOpUANYECKUE KOHCTPYKIIMH, KOTOPbIE BO3HUKAIOT B pAMKaX
MMYLIECTBEHHBIX OTHOLICHUM MEXIAy CyHNpyraMH, HEIPEMEHHO HYXAAlTCs B
YeTKOW TMpaBOBOM pErjlaMEeHTalluu, KOTopas Obl OTBeYaja BCEM pealHsM
COBPEMEHHOM SKOHOMHYECKON 1 COIMAIbHOM KU3HU 00I1IeCTRA.

Cornacho cratbe 35 Koncruryrmm PO 'mpaBo wacTHOM cOGCTBEHHOCTH

OXpPaHsiACTCA 3aKOHOM. Kamnmﬁ BIIPaBC UMCTb UMYIICCTBO B CO6CTB€HHOCTI/I,

' Koucruryuust Poccwiickoit ®enepaluu TpHUHATA BCEHAPOIHBIM TOJOCOBaHHEM 12

nekabps1993) (¢ yueroM momnpaBok, BHeCEHHBIX 3akoHamMu P® o monpaBkax k Koncturynuu PO
ot 30.12.2008 Ne 6-®K3, ot 30.12.2008 Ne 7-®K3, ot 05.02.2014 Ne 2-®DK3, ot 21.07.2014 Ne
11-®K3) // Cobpanue 3akoHonarenscTBa PD. 2014. No 31. Cr. 4398



BJIAJCTh, IOJB30BATHCS W PACHOPSIKATBCA MM KaK €IUHOJWYHO, TaK M
COBMECTHO C JIPYTUMU JIULAMHU.

B cooTrBeTrcTBMM € CEMEMHBIM M TPAXKIAHCKAM 3aKOHOAATEIBCTBOM
BIIAJICHUE, IIOJIb30BAHWE M PACIOPSHKEHUE HMYLIECTBOM, KOTOPOE CYIPYTH
HOXWIM BO BpeMsi OpauHbIX OTHOIICHHMH, OCYIIECTBIISIOTCS IO 3aKOHY JIHOO
JIOTOBOPY.

JJ1s 4eTKOTO OIpeNEeHHs cTaTyca CyIpyKECKOro UMYIIECTBAa HEO0X0JUMO
BHECTH SICHOCTH B IOHATHE «HAMYIIECTBO CYIIPYTrOB», KOTOPOE€ HA JaHHOM JTarle
BPEMEHU JI0 CHX IOP SIBJISETCS HEONPEIEIECHHBIM B IPaBOBOM NOKTpuHE. B 1. 1 cT.
256 TK' w 1. 1 cr. 34 CK ° 3aKPEMIEHO, YTO B 3aKOHHYIO OOIIHOCTBH CYIPYrOB
BKJIFOYAETCSI MMYIIECTBO, KOTOPOE CYNPYrd HaXWJd BO BpeMsa Opaka. OnHako,
3aKOH HE PACKPBIBAECT COJEPKAHMS NOHATHS «uMyIliecTBo». (Camo mnoHATHE
«MMYILECTBO» MPUMEHSAETCS KAK B IPAXAAHCKOM, TAK U B CEMEHHOM IIPaBE, HO B
3aBHCHUMOCTH OT KOHTEKCTa MOXKET ObIThb HANOJHEH Pa3jMYHbIM COJEp)KaHUEM U
cmbiciaoM. [lepedueHb OOBEKTOB COBMECTHOM COOCTBEHHOCTH CYNPYIOB CaM IO
cebe He sBJseTCs McyepnblBatoIIMM. J[aHHBINA MEepeYeHb OTKPBIT U B HETO MOKET
BKJIFOUAThCS JII000€ MMYIIECTBO, KOTOPOE HE MCKIIOYEHO M3 TPa)IaHCKOIO
obopora.

CremoBarennbHO, MOKHO CHE€JaTh BBIBOJ, YTO B MOHATHE HMMYILIECTBA
BKJIFOYAETCS] BCS MMYLIECTBEHHAs Macca, KOTOpas NIPHHAMJIEKHUT CyIpyram,
BKJIIOYAsl MpaBa TpeOOBaHUA M 0053aTE€IbCTBA MMYILECTBEHHOTO XapakTepa, B
cillyyae, €CJIM OHM BO3HUKIM B pe3yjibTaTe pacrnopsHKeHUs  oOmieit
COOCTBEHHOCTBIO.

OnHako, yTBEPKJICHHE, UTO B UMYILIECTBO CYIIPYTOB MOYKET BKIIFOUATHCS BCS
COBOKYITHOCTh MMYIIIECTBEHHBIX NpaB W 00sI3aHHOCTEH, 3acCTaBisIeT 3adyMaThCs,

TakKk JK1 3TO. Be)n, cp€an MMYIICCTBCHHBIX IIpaB BBIACIAIOT W OrpaHUMYCHHBIC

' Tpaxxnanckuii komeke Poccuiickoit @enepanuu (dactsb mepsasi) ot 30.11.1994 Ne 51-03
(pexn. ot 28.03.2017) // Cobpanme 3akononarenbeTBa PO. 1994, Ne 32. Cr. 3301

> Cemeitnblii komeke Poccuiickoit ®emepanuu” ot 29.12.1995 N 223-®3 //CobGpanue
3akoHojaTenbcTBa Poccuiickont @enepannu ot 1996 . ,N 1, ct. 16
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BEII[HbIE TIpaBa, O0SA3aTENbCTBEHHBIE NpaBa, HCKIIOYUTEIbHBIC IpaBa, TaKkKe B
MOCJIEAHEE BPEMS BCE Yallle YKa3bIBAIOT HA CYLIECTBOBAHNE KOPIIOPATUBHBIX ITPAB.

[TonBoast utor, ciienyeT OTMETHUTh, YTO B HACTOSAIIEEC BpPEMs B IPaBOBOM
pPEryJIMpOBAHUM OTHOLIEHUW, KOTOPBHIE BO3HUKAIOT MEKIY MYKEM M KEHOU IO
MOBOJy WX OONIEro MMYIIECTBA, CYIIECTBYET JOCTATOYHO MHOIO HEPEIICHHBIX
mpo0IeM KaK TEOPETHYECKOTO, TaK W MPHUKJIAAHOTO xapakrepa. Heo0xoamMocTh
UCCJIEIOBAHUS ATUX TIPOOJIEM U 00eCTIeUnBAET aAKTYyaIbHOCTh U30paHHOU TEMBI.

Crenenbr W HaydyHasi pa3pa0oTaHHOCTL TeMbl. OTHENIbHBIC AaCHEKThI
JTAHHOM TeMbl B CBOMX JUCCEPTAMOHHBIX paboTtax ucciaeposanu: FO.H. JlaBpos
«MmyiiecTBeHHbIE TpaBOOTHOIIEHUs cynpyroB B Poccum» (2002), E. H.
['mankoBckasi «VIMyIIeCTBEHHBIM MHTEPEC B MUMYIIECTBEHHBIX MPABOOTHOIIECHUIX
cynpyroB» (2007), C. O. IlacryxoBa «OcCOOCHHOCTH TpaKIaHCKO-TIPABOBOTO
peryJIMpOBaHMs UMYIICCTBCHHBIX OTHOIIEHUH cynpyro» (2005), A.H. JleBymikun
«IIpaBoBO€ peryaMpoBaHHE€ UMYIIECTBEHHBIX OTHOUIEHUH B CEMbE IIO
3akoHOMaTeabCTBY Poccuiickoii denepanun» (2004), B. B. AnanneB «IIpaBoBoe
MOJIO)KEHUE  MMYIIECTBA  CYNPYroB MO  3aKOHOAATENbCTBY  Poccuiickoit
Ddeneparuny» (2006), XK. C. Tpymr «OcoOeHHOCTH OCYIIECTBICHUS U MPEKPaICHUS
npaBa coocTBeHHOCTH cyrnpyroBy (2013), E.A. YUedpanoBa «MexaHusMm cemeitHo-
IIPaBOBOr'0 PETYJIMPOBAHUS UMYILIECTBEHHBIX OTHOIIEHHH cynipyroB» (2007), T. A.
Humr «CeMeilHO-UMYIIIECTBEHHbIE CHAEIKM B 3aKOHOJaTenbcTBe Poccuiickoi
deneparumn» (2010).

Teopernueckyrd OCHOBY HCCIIEIOBAHUSI COCTaBIISIIOT HAYYHBIE TPY/bIL:
M.B. Awntokonbckyto, AJl. Anens, }O0.®. becnmamoa, C.H. boumosa, A.l.
BnacoBy, E.M. Bopoxeiikuna, b.M. I'onrano, K.A. I'pase, B.A. I'paueBy, B.I.
Hanununa, A.K. JI3ei6a, H.M. Epmoy, NU.B. 3no6uny, O.C. Hodde, O.A.
Kao6simena, FO.A. Koponesa, JI.b. Makcumosuu, K.1. ManaeBa, B.®. Macnoga,
M.M. MaxmyroBy, C.A. MyparoBy, A.M. HemkoBa, A.M. HeuaeBy, B.IL
Hukutuny, A.U. Ileprament, JI.M. [Tuenunanesy, A.M. Pa6en, H.B. PabunoBuu,
B.A. Psacenuena, C.A. Copokuna, CJI. Cumonss, B.A. Tapxosa, .. ®ynk, O.A.
XazoBy, E.A. Uedpanosy, I11./1. YUukBamBuiu u apyrue.



O0bekTOM HCCIEI0BAHUSl BbICTYNAlOT OOIECTBEHHbIE OTHOLIEHUS,
oOyCIaBIUBaroe 3aKOHOMEPHOCTH, BO3HUKAIOIIME B po1iecce
3aKOHOAATENBHOTO PEryJUPOBAHMS JIMYHBIX WM HMMYIIECTBEHHBIX OTHOIICHUMN
CYIIPYT'OB [0 CEMEWMHOMY 3aKOHOATEILCTBY B PO.

IIpeamer uccieq0BaHUs COCTABISIOT HOPMBI IPAXIAHCKOTO U CEMENHOIO
3aKoHoAaTenbCcTBa P®, CBA3aHHBIE C PEryJMPOBAHUEM HMYIIECCTBEHHBIX
OTHOILICHUI MEXAY CYIIPyTraMH.

Leab0 AUCCEPTALMOHHOIO MCCJICI0OBAHMUS SBISETCS AHAIN3 IPABOBOIO
pEerylIMpoBaHMsl JIMYHBIX W MMYILIECTBEHHBIX OTHOIIEHMH CYyNpyroB; pa3paboTka
TEOPETUYECKUX TMOJIOKEHUNM W TNPAKTUYECKUX PEKOMEHIALNM, KaCaroIIUXCs
IIPABOBOTr'0 PETYJIMPOBAHUS JTUYHBIX U UMYIIECTBEHHBIX OTHOIIEHUN CYIPYTOB IO
CEMEWHOMY 3aKOHOJaTenbCTBy B P®, HampaBieHHBIX Ha COBEPLICHCTBOBAHUE
CEMEWHOI0 3aKOHOJATENIbCTB, U NPAKTHUKUA INPUMEHEHUS HOPM B CIIOKUBIIECHUCS
COLIMaJIbHO-NIOJUTHYECKON o0cTaHoBKe B Poccum.

JlocTrkeHue yKa3aHHOM LENIHM NPEANoyaracT peleHus psaa 3ajad, a
UMEHHO:

- OIIPEJEIUTD IIOHATHE U BUBI UMYIIECTBEHHBIX OTHOLICHUN BO3HUKAIOIINX
MEXK]ly CyNpyraMu Mo CEMEMHOMY 3aKOHOJATeNbCTBY PD;

- HWCCIIEOBATh WCTOYHHMKM IIPABOBOIO  PETYJMPOBAHUS  CEMEHWHBIX
MMYILECTBEHHBIX OTHOLIEHUH B Poccnu;

- 1aTh CPABHUTEIIbHYIO XaPAKTEPUCTUKY UMYILECTBEHHBIX TPABOOTHOLICHUIN
B POCCHUICKOM U 3apy0eXHOM 3aKOHOAATEIbCTBE;

- HMCCIENOBaTh IOHATHE M CYIIHOCTh 3aKOHHOTO pEXHMa HMYLIECTBA
Cynpyros,

-paccCMOTpPETh COCTaB OOIIETO U Pa3AeIbHOTO0 UMYIIECTBA CYIPYTOB

- MPOAHAIM3UPOBATH MOPSAIAOK pa3jelia 00IEero UMYIIECTBA CYyIPYTOB;

- HCCleoBaTh MOPSAOK 3aKIIOYeHHs OpayHOro aoroBopa, ero (opma u
COJIEpKaHHE;

- MpOaHAIU3UPOBATh HU3MEHEHUE W pPACTOpPKEHUE OpayHOTO JOroBOpPA,

IMPHU3HAHUEC €TO HGI[GIZCTBHTGJ'IBHBIM.



MeTom0/IOTHYECKYI0  OCHOBY  JHCCEPTALMOHHOIO  MCCJIEeJ0BAHUSA
COCTAaBJISIFOT KakK OOIeHay4YHbIE, TaK U YaCTHOIPaBOBbIe MEeTObI. K 001ieHayyHbIM
METO/JaM, KOTOpBIE TMPEANOJIaraeTCsl WCIOIb30BaTh, OTHOCATCS, B YAaCTHOCTH,
abcTparupoBaHuie, aHaJiu3 W CHHTE3. B paboTe Takke HCHOIB3YIOTCS
YaCTHOIMPABOBBIE METOBI, CPEAN KOTOPHIX: (HOPMAIbHO-IOPUINICCKUNA METO,
METOJI CPAaBHUTEIHLHOTO TIPABOBEACHMS, HCTOPUIECKUN METO/I.

OMIMPUYECKYl0 0a3y IMCCEePTAIMOHHOIO WCCJeI0BAHMS COCTaBUIIU
nonoxenust Koncturynuun Pocculickonn @enepanuu, ['pakIaHCKOro KoJekca
Poccuiickoit ®enepaunn, CemeliHoro Kopekca Poccuiickoit ®enepannu,
NeUCTBYIONUX  (eAepalbHBIX 3aKOHOB W  HWHBIX HOPMATHBHBIX  aKTOB,
nocraHoBisieHni [Inenyma BepxoBroro Cyna PO.

Hayuynass HoOBH3HA pe3yJbTaTOB JAUCCEPTAIMOHHOTO  HCCIIECIOBAHUS
OTIpEIEISIETCS BBIBOJAMU M TIPEIJIOKCHUSAMHU, CPOPMYIMPOBAHHBIMU HA OCHOBE
KOMITJIEKCHOTO M3y4Y€HHUS JIOKTPUHBI MMYIIECTBEHHBIX OTHOIICHUN CYNpPYroB H
COOTBETCTBYIOIIUX Pa3/CNIOB TPAXKITAHCKOTO M CEMEMHOro 3aKOHOJATENbCTBA, a
TaK)Xe FOPUINIECKON TTPAKTHUKH.

B  pe3yabraTe MNpoBeEHHOr0  HCCJIAEOBAHHS  ODOCHOBAaH M
c(hopmMyIMPOBaH Psi/i MOJ0KEHUH U BHIBOJA0B, BBIHOCMMbIX HA 3aIUTY:

1. Ilpennaraercs nomnosuuth Cemeiinbli Kogekc P® mnosjoxeHueM o
CEMEHHO-TIPAaBOBBIX JIOTOBOpaX, WX IIEJICBOM HA3HAYEHWHW W Pa3HOBUIHOCTSIX
(OpauHbIii TOTOBOp, corjianieHne o0 yruiate aJuMEHTOB, COTJIAIICHHE O IMOPSIKE
OCYIIIECTBJICHUSI POJUTEIHCKUX TpaB, COTJAlIeHHe OO0 OINpeAeiCcHUH MecTa
KUTEIHCTBA PEOCHKA MPHU pa3eTbHOM IMPOKUBAHUH POJUTENCH, COTJIANICHUE O
pazzierne o0IIero UMyIecTBa CympyroB, JOTOBOP O CYppOraTHOM MAaTEPHHCTBE U
Jp.).

2. PekoMeHIyeTCs 1aTh onpeeieHre 001Ie cOOCTBEHHOCTH CYNPYTroB Kak
BUJ1a 001Iel COOCTBEHHOCTH 0€3 ompeesieHus JoJiei. Y TOUYHUTh MYHKT 2 CTaThbU
34 Cewmeitnoro Konexca PO, ykazaB, 4To k 0011eli COOCTBEHHOCTH CYIPYTOB HE
OTHOCHUTCSI Ta YacTh JOXO0Ja, KOTOpas HAMpPaBJISETCS CYNPYroM, 3aHUMAOIIAMCS

HpCHHpHHHMﬂTCHBCKOﬁ ACATCIIbBHOCTBIO, Ha Pa3BHUTHC OusHeca. YCTaHOBHUTH
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MOPSIIOK OTHECEHUS K 00meMy (COBMECTHOMY) HMMYILIECTBY CYNPYTOB CyMM,
MMEIOIINX CIEIUaIbHOE 1IeJIEBOE Ha3HAUCHUE.

3. Ilpennaraercs BHecTH wu3MeHeHus B ctatbio 4 CK PO, nmomnonHus
MOJIOXKEHUEM O MPUOPUTETHOM IPUMEHEHUHU CEMENHOr0 3aKOHOJATEIbCTBA K
CEMEHHBIM OTHOIICHHSM B CIIy4ae KOJUIM3HUH HOPM CEMEHHOTO M IPa)kIaHCKOIro
3aKOHOJATENbCTBA.

4. PekoMeHIyeTCsl KOHKPETU3UPOBATh OTACIIbHBIE MMOJT0KEHHUSI, CBI3aHHBIE C
UMYIIECTBOM Kaxxaoro u3 cynpyroB (crarbu 36-37 CK P®), B TOoM uuce:
YTOYHUTHh IIPaBOBOM CTaTyC MMYIIECTBA, MPUOOPETEHHOTO Ha CPEJACTBA,
NOJIyYCHHbIE OT peaju3allid HMYLIECTBA OJHOIO U3 CYIPYrOB; ONPEIEIHUTH
Cyap0y HEKOTOPBIX BHAOB JOXOJOB, HalpUMep, TOJYyYEeHHBIX 3a CUeT
UCIIOJIb30BaHUsI UMYIIECTBA KaX/I0T0 U3 CYIIPYIOB.

Hayynas u  mnpakTuyeckassi  3HAYUMOCThL  JIMCCEPTAIMOHHOIO
HCCJIeIOBAHMSA 3aKJII0YAeTCs B TOM, YTO BBIBOABI M HAy4HbIE IOJIOKECHHS
MO3BOJISIIOT PACIIMPUTh U YIIIYOUTh TEOPHUIO TPAXAAHCKOTO MpaBa, KOTOpHIE
CHOCOOCTBYIOT  JUIsl  JaJbHEHIIEr0  M3yYe€HUS U COBEPIICHCTBOBAHUS.
[IpakTryeckasi 3Ha4MMOCTh, HaIlpaBjeHa Ha YCOBEPILIEHCTBOBAHKE JCHCTBYIOIIETO
3aKOHO/IaTeIbCTBA B 00JIACTH CEMEMHOTO MpaBa.

Anpoodanus pe3yJibTaToB HUCCJICIOBAHMS. JuccepraunonHoe
WCCJIEIOBAHNUE BBIMOIHEHO, OOCYKJIEHO M 0J00peHO Ha Kadeape TpaxaaHCKOTO
npaBa U npouecca FOpuanyeckoro HHCTUTYTa benropoackoro rocy1apcTBEHHOTO
HAIlMOHANIBHOTO HCCJIEAO0BATENbCKOrO yHUBepcuTeTa. HayuHble mosoxeHus,
BBIBOJIbI U PEKOMEHJIAllnH, C(HOPMYIUPOBAHHBIE B MaruCTEPCKOM HCCIIEAOBAHNUH,
HAaIlLId CBO€ OTPAKEHHWE B HAYYHBIX MyOnuKamusx asTopa: «OcoOeHHoCTH
JIOTOBOPHOTO pEKMMa MMYIIECTBA CYNPYroB» B paMKax MEXAYHapOIHOU
HAy4YHO — MpaKTUYecKo KoH(pepeHun «CTaHOBIEHHE U pPa3BUTHE HOBOM
napajurMbl MHHOBALIMOHHOM HAyKH B YCJIOBHUSIX COBPEMEHHOIO OOIIECTBa» U
«Paznen oOuiero uMMyImiecTBa CyHpyroB» B paMKax MEXIYHAPOJAHOW HAYYHO —
npakTuueckod KoHbpepeHuuu «lIpobrembl, MEpPCHEeKTHBBI U  HAIMpPaBJICHUS

HMHHOBAIIMOHHOI'O PA3BUTUA HAYKI).



CTpyKTypa MAarucTepcKoi JUccepTaluu ONpeaeeHa LeJIsIMU 1 3aJa4aMu
UCCIICIOBAHUSI M COCTOMT W3 BBEICHHUS, TPEX IJIaB, 3aKIIOUCHUS U CIIHCKa
VCIIOJIb30BAaHHOM JIUTEPATYPHI.

HopmaTuBHO — IpaBoBoii 0CHOBO# HccienoBanus sABisieTcss KoHcTuTynus
Poccuiickoit ®@eneparuu, ['paxxnanckuii kojaekc Poccuiickoit @enepanun (4actu
nepBa;Il, BTOpa}IZ, TpeTBHS), Cemeiinbii  Kogexkc Poccuiickoit  ®denepanuu,
denepasibHbIE 3aKOHBI M MHBIE HOPMATUBHBIE MTPaBOBbIE aKThl. B X0€ moAroToBKM
K HallMUCaHHUIO palOThl TAKXKE€ HM3YUYEHBI MOJIOKEHUS MEXTYHAPOIHO-TIPABOBBIX
aKTOB, MHOIOCTOPOHHMX M JBYCTOPOHHMX COIJIAIICHUH, OTHOCAIIMXCA K
uccienyeMoi npooyeme.

Takxke B JAHCCEPTAlMOHHOM HCCIEAOBAHUM pPAacCMOTpeHa cyjaeOHas

MpaKTHUKa apOUTPAKHBIX CYJO0B U CYZ0B OOIIEH IOPUCIUKITUY.

! I'paxxnanckuii konekc Poccuiickoit @enepanuu (yacts nepsast) oT 30.11.1994 Ne 51-03

(pen. ot 29.12.2017) // CnipaBouHo-nipaBoBas cuctema «Koncymnprantlnrocy»
I'paxnanckuil konpekc Poccuiickoit @enepanuu (dacte BTOpas) ot 26.01.1996 N 14-03

(pen. ot 18.04.2018) // CipaBouHo-nipaBoBas cuctema «Koncymnprantlrocy»
I'paxxnanckuii konexkc Poccuiickoit denepaunn (qacte Tpetbst) oT 26.11.2001 N 146-D3

(pen. ot 28.03.2017) // CipaBouHo-nipaBoBas cuctema «KoncymnpranTlrocy»
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I'naBa 1. O01mas XapakTeprucTHKAa MMYIECTBEHHBIX
NMPaBOOTHOIIEHN i, BOBHUKAIOIINX MEKIY CyNpyramMmu

1.1 IMousiTHe ¥ BUAbI HMYIIECTBEHHBIX OTHOIIEHUI, BOSHUKAKIIMNX
MeKAYy CYNpyraMu 1o ceMeiiHOMY 3aKOHOAaTeJbCTBY PD.

bpak mpeacraBiasier co00ii  0c000€ IOPUAUYECKOE COCTOSIHHE, OTO
OmnpeeJCHHasl TpyIlina OTHOILICHUH, YpEeryJupoBaHHAs HOPMaMH CEMEUHOTO M
rpakIaHCKOro 3akoHozaaresbcTBa Poccuiickonn depepanuu. [anHas rpynma
OTHOIIICHUI YCIIOBHO MOXET ObITh pa3/ielicHa Ha JiBa OJI0OKa: UMYIIECTBEHHbBIE U
JINYHbIC HEUMYILIECTBEHHBIC OTHOIIICHUS.

Takoe pasrpannueHure OOyCJIOBJICHO TEM, YTO MMYIIIECTBEHHBIC IMpaBa U
00sI3aHHOCTH 00JIAIAI0T OMNpPEJICTICHHBIM JKOHOMHUYECKUM COJIepKaHueM. A
JUYHBIC TIpaBa U 0053aHHOCTH, HAIIPOTHB, JIMIIICHBI TAKOTO COJICP)KAHMS, TJIaBHAs
UX 0COOCHHOCTH 3aKJIFOYAETCS B TOM, YTO OHU HEOTICIIMMBI OT JUYHOCTH U HE
MOTYT OBITh TIEpEAaHbl IPYTHM JTUIAM.

[Mox nuuHbiMH (HEMMYIIECTBEHHBIMH) IIOHUMAIOTCS OTHOIIEHHUS II0
MOBOJAY BCTYIUICHUS U PACTOPKEHUs Opaka, BbIOOpa (haMHIIUK NIPH 3aKIOYEHUU
U PacCTOP)KCHHH Opaka, B3aMMOOTHOIICHHUS MEXIY CyHIpyraM TpH PCIICHHH
BOIPOCOB JKU3HU CEMbH, OTHOIICHUS MEXIAY POIUTEISIMH M JETbMHU IO
BOCIIUTAaHUIO W OOpa3oBaHUIO JeTeld W ap. JlaHHBIE MPaBOOTHOIICHHUS BechMa
Pa3HOOOpa3HBl U TOJIBEPTHYTHI MPABOBOMY PETYJIMPOBAHUIO JIMIIb B OCHOBHBIX
MOMECHTAaX.

Onnako B OpayHO — CEMEHHBIX CBS3SX MPHOPUTETOM OOJIAMAIOT JTUYHBIC
(HEUMYIIIECTBEHHBIE) OTHOIIICHHS, HO MMEHHO MMYILIECTBCHHBIE
MIPABOOTHOIIICHUSA JIEKAT B OCHOBE BEJICHUSI COBMECTHOI'O XO3SIIICTBAa CYNPYroB U
HETIOCPEJCTBEHHO 3aHMMAIOT OCHOBHOE COJIEp)KaHHE OpadHBIX OTHOIICHHM,

KOTOPLBIC MOAAAIOTCS IIPAaBOBOMY PETYJIHUPOBAHUTIO CEMEHMHOI0 3aKOHOOJaTCJIbCTBA.



11

[lo muenmio B. ®. Macnosa': «IMy1IECTBEHHBIE OTHOIIEHHUS B CEMBE,
HACTOJIBKO MEPCOHUPUIIUPYIOTCS, UTO UX MOKHO C TOJHBIM OCHOBAaHHWEM Ha3BaThb
JUYHO-UMYIIECTBEHHBIMU». TakuMm o00pa3oM, cjaemaeM BBIBOA, YTO OCHOBA
CYNPYKECKUX OTHOIICHUH MpeCcTaBisieT cOO0M HE TOJILKO TyXOBHOE 00IlIEHHE, HO
U OMNpENECNICHHYI0 MaTepuaibHylo 0a3y. JI1oOble ceMeilHble OTHONIIEHUS — 3TO
HEMOCPEJCTBEHHOE U IMOCTOSIHHOE B3aUMOJCHCTBHE JUYHBIX U UMYIIECTBEHHBIX
WHTEPECOB YJICHOB CEMbH.

NmytiecTBEHHbIE OTHOIICHUS, KaK MpEeAMET PEeryJUpOBaHUS CEMETHOTO
3aKOHOJIATEIhCTBA MO CBOEMY OOBEMY 3aHUMAIOT 3HAYUTEIbHOE MecTo. B
COOTBETCTBHUH C CEMEHHBIM 3aKOHOJIATEILCTBOM K MMYIIECTBEHHBIM OTHOIICHUSIM
OTHOCSITCSI: OTHOIICHUSI MEXy CYNPyraMmu, BOZHUKAIOIIUE MO MOBOJY UX OOIIETo
U Pa3AeIbHOTO UMYIIECTBA, a TAKXKE ATMMEHTHBIE 0053aTeNIbCTBA YJICHOB CEMbH.

NmytiecTBeHHbIE OTHOIIEHUSI CYIPYroB, MO CPaBHEHUIO C JIMYHBIMU
(HeuMyIIIECTBEHHBIMHU), B TOpPa3/0 OOJBIICH CTENEHH TMOMMAIOTCS MPABOBOMY
PETYIMPOBAHUIO CO CTOPOHBI rocyaapcTBa. J[aHHBIE OTHOIICHUS B HAWOOJbIIEH
CTEMEeHU TPeOYIOT MPABOBOTO PEryJUPOBaHUS, BEb UMYIIIECTBEHHbIC OTHOIICHUS
0 CBOEW TMpuUPOJE JODKHBI OBITH ONpENeNieHHbIE, TaK Kak B OJTOM
3aMHTEPECOBaHbl, KaK CaMH CYNpyrd, Tak M TPETbU JIMIA: HACIEIHUKH,
KPEIUTOPhI, KOHTpAreHThl. Takke MUMYIIECTBEHHbIC IMpaBa MPaKTHUUYECKU BCETIa
OCYILIECTBIISIFOTCS] IPUHYIUTEIIBHO U BCIIEICTBUE HEUCIIOTHEHUS UMYIIECTBEHHBIX
00sI3aHHOCTEM BO3MOKHO yCTaHOBJeHHE caHkuuii. Ho BMecTte ¢ Tem, He Bce
MMYIIECTBEHHBIE  OTHOLIEHUS  MOJJAIOTCS  MPABOBOMY  PETYJIHPOBAHMIO.
OnpeneneHHas UX 4acTh OCTAeTCs 3a MpeAeiaMu MpaBa, HAPUMEpP OTHOIICHHS,
KOTOpbI€ HOCST OBITOBOM XapakTep, a TaKKe OTHOIICHHUS, Kacaroluecs
MOBCEIHEBHON >KW3HM CYNpPYyroB. JlaHHbIE MPABOOTHOLIEHUS HE MOJJIEKAT
NPUHYAUTEILHOMY OCYIIECTBICHUIO. B COBpeMEHHOM pOCCHICKOM TIpaBe

MIPaBOBOE PETYINPOBAHUE COBMECTHON COOCTBEHHOCTH CYNPYTOB OCYIIECTBIISICTCS

! Cumonsn, C.JI. UMymiecTBenHble oTHOmEHUS Mexay cynpyramu / C.JI. CumonsiH. — M.
KonTtyp, 2008. — C. 70.
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CEMEHHBIM M TPAXJAHCKUM 3aKOHOJATENbCTBOM. OOIIME TMOJOXKEHUS O
COOCTBEHHOCTH CYIIPYTOB 3aKperuieHsl B ¢T. 256 'K PO.

['paxknanckue M ceMelHble HOPMBI O TpaBe COOCTBEHHOCTH CYIIPYTOB
COOTHOCSITCS, Kak 00IKe U crenuaibabie. HopMbl ceMeHOro 3aK0HOaTelbCTRA,
KOTOPBIE PErYJIUPYIOT BONPOCHI OTHOCUTEIBHO CYNPYXECKOW COOCTBEHHOCTH, HE
JIOJDKHBI TIPOTUBOPEUYUTH HOPMaM TPa)XJaHCKOro 3akoHomarenbcTBa Pd. Bo-
MEPBBIX, HOPMBI CEMEWHOr0 3aKOHOJATEIbCTBA ACTAIU3UPYIOT U JOMOJHSIOT
nonoxkeanst 'K P®, BO-BTOPBIX, 3aKpEIUISIOT ONPENECICHHBIE HMCKIIOUYECHUS W3
oOIIUX MPaBUJI, IPETyCMOTPEHHBIX IPAKIAHCKUM 3aKOHOAATEIbCTBOM, CBSI3aHHbIE
co cnenu(uKoN CeMEMHBIX OTHOIICHUH.

COBOKYITHOCTh OTHOIIEHUH, PEryJupyeMbIX HOPMaMU TPaKJAHCKOTO U
CEMEIHOr0 3aKOHO/1ATEIbCTBA, MOKHO TOAPA3AEIIUTh Ha JIBa OOJIBIINX pa3jiena:

1) oOObIUHBIE OTHOLIEHHUS, CHOCOOHBIE BO3HUKATH MEXAY JIIOOBIMU
CyOBEKTaMH TpakJIaHCKOTO IpaBa W TMOJYMHEHHBIE, COOTBETCTBEHHO, HOpPMaM
IPa)KJaHCKOIO 3aKOHOIaTEIbCTBA;

2) ocoOble OTHOILUEHUS, CKJIAJbIBAIOIIMECS TOJBKO MEXIY Cylpyramu, u
MOTOMY HCHBITHIBAIOIINE Ha ce0e CYIEeCTBEHHOE BO3JIEWCTBHE HOPM CEMEHHOTO
npasa.

B [OKTpuHE TpakJaHCKOro IMpaBa HMYILIECTBEHHBIE MPABOOTHOILICHHUS
MEXK]ly CyNpyramMu Moapa3essioT Ha TPU IPYIIIbL:

1) mpaBOOTHONIEHUS MO TMOBOAY HMMYIIECTBA, HAXUTOTO CYNpyramu B
nepuo Opaka;

2) NpaBOOTHOLIEHMS MO IOBOAY HMMYILIECTBA, SBISIOLIETOCS IPEIMETOM
OpadHOro JI0rOBOPA;

3) IIPaBOOTHOIIEHUS 110 110):10010% IPENOCTaBICHUS B3aMMHOI0
MaTepHaIbHOTO COAEPIKAHMUS.

Taxoke ogHOM U3 MPOOIEM B TPAKTAHCKOM U CEMEUHOM 3aKOHOJIaTEIIHCTBE
P® saBnsieTcst OTCYTCTBHE JIETAIBHOTO ONPEACIEHUS MOHITUS «MMYIIECTBO». B CT.
34 CK P® npuBoauTcs JHIIL TOJHKO MEPEUYCHb TOTO, YTO OTHOCUTCS K OOIIEMYy

MMYLIECTBY CYNPYI'OB, a TAKXKE 3aKPEIUICHbl KPUTEPUH, NO3BOJISIONINE OTIACIUTH
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JUYHOE UMYILIECTBO KaXKJI0T0 U3 CynpyroB oT ux obmiero. A xacatenbHo ['K PO u
OPUHATBIX B COOTBETCTBUM C HHUM MHBIX (eAepalbHbIX 3aKOHOB, TO IIOHSTHE
«MMYLIECTBO» TPAJULIMOHHO, MPEXIE BCETO, BBICTYNAET B KayecTBE OOBEKTa
rpa)I1aHCKOro npasa. Bmecte ¢ TeM JaHHOE MOHATHE MOXET 0003HAYaTh camble
paznuyHble MaTepHalibHble Ojlara B 3aBUCUMOCTH OT TOIO, KaKM€ HMEHHO
PaBOOTHOIIEHUS PETYJIUPYET TOT HIIK MHOM 3aKOH.

VMy1iecTBEHHBIE ITPAaBOOTHOLICHUS, BO3HHUKAIOIIHME MEXAY CYIpPYTraMy,
0o0NaatoT OMNpENEIEHHBIMH OCOOEHHOCTSIMM TI0 CpPaBHEHUIO  C APYTHMMH
NOJOOHBIMM  OTHOILIEHUSIMU MEXAY HWHBIMH CyObeKTamMH TIpaBa. JlaHHbIE
MPaBOOTHOIIEHUS] UMEIOT CBOU OCOOEHHOCTH:

- OrpaHUYeHnEe CyObEKTHOTO COCTAaBA: BOSHUKHOBEHHE TOJIBKO MEXIY ABYMS
0COOBIMU CYOBbEKTaMH MpaBa — CYNpyraMu;

- JUISALIAKCS U JINYHO — JOBEPUTENBHBIN XapaAKTED;

- HEBO3MOYKHOCTb YCTaHOBHUTHb MX Ha KOHKDPETHBIN, CTPOTO OIPEICICHHBIN
CPOK;

- BO3HUKHOBEHHUE U3 CIELM(PUUECKUX IOPUANUECKUX (DAKTOB.

Tem He MeHee, B JUTEpaType HET €IMHOIO MHEHHS KacaeMo
MPUHAIJIEKHOCTH YKa3aHHBIX MPU3HAKOB K OpauyHO — CEMEMHBIM OTHOLLICHUSM.

ConepxaHue HMMYLIECTBEHHBIX MPAaBOOTHOIIECHUN, BO3HHUKAIOIIUX MEXKIY
CYIIpyramH, COCTABJIIIOT UMYILIECTBEHHBIE MpaBa U o0a3aHHOCTH. [Ipu 3TOM camo
MOHSTHE «HUMYILECTBEHHbIE MPaBa» TAKKE HMMEET CIOXHBIM COCTaB, TaK Kak
noJipa3yMeBaeT JeJIeHWe OSTUX IMpaB Ha BEUIHbIE, O0O0s3aTENIbCTBEHHBIE U
VCKITFOUNTEIIBbHBIE.

B ropuanueckoMm cooOmiectTBe M B JIOKTPUHE TPAKJAHCKOrO TIpaBa
OTCYTCTBYET €IMHAsi TOYKA 3PEHUs M0 MOBOJY KiIacCU(PUKAIIMK UMYIIECTBEHHBIX
npaBooTHoIIeHU. Tak, B wactHoctH, M.B. AHrtokonbckas, JI.M. ITuenuHiiena,
E.A. UedpanoBa nospa3ieisioT X Ha IB€ OCHOBHBIE TPYTIIIHI:

1) oTHOMIEHUS CYNpPY>KECKOH COOCTBEHHOCTH (T.€. MMYILIECTBA, HAKUTOTO
CynpyraMu BO Bpemsi Opaka);

M.B.AHTOKONBCKAs JaHHBIE TPABOOTHOLICHUS TOAPA3IEIAET Ha!
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a) OTHOILEHUS, CBS3aHHBIE C JECHCTBUEM 3aKOHHOIO pEeXHMMa MMYLIECTBA
CYIIpYTOB;

0) OTHOIICHHUS, TOTYMHEHHBIE IOTOBOPHOMY PEKUMY UMYIIECTBA CYIPYTOB;

B) OTBETCTBEHHOCTb CYNPYTOB MO 00s3aTENbCTBAM IEPE]] TPETHUMHU JIMLIAMHU.

2) aJIMMEHTHbIE O0053aTeNbCTBA CYNPYroB (OTHOLIEHHS IO TMOBOIY
B3aMMHOI'0 MaTEPHAIBHOIO COJIEPKAHUA).

OcTtaHoBUMCS  TOApPOOHEE HAa  HMHOM  CIOCOO€  cHCTEMaTH3aluu
MMYIIECTBEHHBIX MPABOOTHOIICHUA, NPUHMUMAasi BO BHHUMAaHHE CYOBEKTHYIO
HaIIPaBJICHHOCTh HMMYLIECTBEHHBIX MHTEPECOB CYNPYIOB M pa3leiIuB 3TH
OTHOUIEHUS! HA BHYTPEHHUE U BHeIHUE. CTOPOHHUKAMM JTAHHOM KiaccU(UKaIK
apisitorcst C.A. ba6kun, H.M. Epiiosa, E.A.Yedpanosa u np..

CoOTBETCTBEHHO KJlacCU(UKALUSg HMYIIECTBEHHBIX MPAaBOOTHOIIECHUH,
BO3ZHHKAIOIIUX MEX]y CYIIpyraMu, OyJIeT BBITJIAIETh CIEAYIOIUM 00pa3oM:

[. OTHOWEHUs MO MOBOAY HMMYLIECTBA, HAXUTOIO CYNPYraMH B IEPUOJ
Opaka:

a) OTHOLUEHUS, CBSI3AHHBIE C JCHCTBMEM 3aKOHHOI'O pEXMMa HMMYIIECTBA
CYNpyroB,

0) OTHOILIEHHUS, TOAYNHEHHBIE JOTOBOPHOMY PEXUMY UMYLIECTBA CYNPYTOB;

[I. O6s13aTenbCTBEHHBIE TPABOOTHOIIEHUS CYIIPYTOB:

a) OTBETCTBEHHOCTb MO 00sA3aTeNbCTBAM CYIPYToB, BO3ZHHUKAIOLIAs Iepes
TPEThUMHU JIMIIAMHU (CONMAApPHBIE JIMOO O0O0S3bIBAIOIIME TOJBKO OJHOTO U3
CYIpYroB);

0) o0s13aTeNnbCTBA CYNPYroOB, BO3HHMKAIOUIME OTHOCHTEIBHO JIPYr JApyra: B
CUTyalluM, KOrJa B CJHEJKe C TPEThUM JIMIIOM Y4YacTBYIOT o0a Cynpyra; B
CUTYallMH, KOT/Ia B C/IEJIKE C TPETHUM JIMIIOM Y4aCTBYET TOJIBKO OJIUH CYNPYT;

II1. [Tocneauuii 610K — 3TO ATMMEHTHBIE MPABOOTHOIIEHUSI CYTIPYTOB.

OO0s13aTeNbCTBEHHBIE MPABOOTHOILICHUSI MEXIY CyNpyraMd BO3HUKAIOT W3
CHEJIOK W U3 JIEJIMKTOB (B Cllydae COBMECTHOIO NPHYMHEHHS BpeAa CyNpyramu

TPETHUM JIUIIaM).
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B nuteparype BBICKa3aHO MHEHHE O HEOOXOAUMOCTH pa3rpaHUYCHHUS
MOHATUN «HMMYIIECTBO CYNPYTOB» M «IIPAaBO COOCTBEHHOCTU CYIPYTrOB», TaK KaK
MOHATHE «UMYILECTBO» SIBIISIETCS TOHATHEM OoJiee IMIMPOKUM, YeM TIOHATHE
«COOCTBEHHOCThY», U MEPBOE BKIIOYAET B ceOsl HE TOJIBKO BEUIHBIC MpaBa, HO U
00s13aTeILCTBEHHBIE TIPaBa U O0S3aHHOCTH .

Ilo muennmio A.A.MBaHoBa', KOTOpBIl pasrpaHUYHBAI MOHATHS «OOIIEro
UMYIIIECTBA CYNPYIOB» M «COBMECTHOM COOCTBEHHOCTH», B COCTaB «OOIIETo
MMYIIECTBa» BKJIIOYAET OOBEKTHI, MPUHAJIEKAIIME CyNpyraM Ha mnpaBe oOuien
COBMECTHOI COOCTBEHHOCTH, a TaKKe HEKOTOpble o01ue 00s3aTeNbCTBa,
BKJIIOUAIOIINE B ce0sl Kak MpaBa TpeOOBaHUs, TaK U JOJTH (aKTUBBI U MACCHUBBI).
CrnenoBaTesbHO, TPOAHAIU3UPOBAB TOYKY 3PEHUS HA3BAaHHOTO aBTOpPA MOKHO
clenaTh BBIBOJ, YTO MOHSATHS «HUMYLIECTBO, KOTOPOE€ HAaXOAWUTCA B 0OOLIeH
COBMECTHOM COOCTBEHHOCTH CYNPYIOB» M «0OIlee MUMYIIECTBO CYNPYTrOB» HE
COBMaJaT Mo coaepxkanuto. Takxke A.A. VIBaHOB yka3bIBaeT, yTo B oOwIei
COBMECTHOI COOCTBEHHOCTH, MOTYT HAaXOJWUTHCS TOJBKO BEIIM, ACHBIHU, LICHHbIC
OyMaru W uHble OOBEKTHI NpaBa coOCTBEHHOCTHU. [IpaBa TpeboBaHus, a TeM Oosee
JIOJITU K YHUCIIy OOBEKTOB IpaBa COOCTBEHHOCTH OTHOCUTBHCS HE MOryT. OJHAKO
OHM TPHU OIPEACICHHBIX OOCTOSTENBCTBAX MOTYT OBITh OTHECEHBI K O0OIEMYy
UMYILECTBY CYIPYTOB.

VYyensie B coBerckoe Bpemsi (K.A.I'paBe, B.Il.Huxkutuna, B.A.TapxoB)
TaK)K€ BBICKa3bIBAJIM MHEHHE MO TOBOJYy COCTaBa MMyUIeCTBa cynpyroB. OHuU
yKa3blBaJIA, YTO B COCTAaB MMYILECTBA JOJDKHBI BKIIIOUATHCS NPEIMETHI JTUYHOU
COOCTBEHHOCTH, JICHEXKHBbIE COEpeXeHHs, Mae HaKOIUICHUs, KpPEeIUTOPCKUE
TpeOOBaHMS U JIOJITOBbIE 0053aTENbCTBA CYIIPYTOB.

B cBoro ouepenp 1o JaHHOMY BOIIPOCY 00paTuMCs K 3apyOeKHOMY OTBITY, a
UMEHHO K (PpaHIy3CKOMY 3aKOHOJATEIbCTBY. B COOTBETCTBMM C HOpMamu

['paxxnanckoro kojexkca @paHUUM JOJTU TAKXKE BXOIAT B COCTaB HMMYIIECTBA

! ManoB A. A. Cozepxanne 6paunoro mpasootHouernus / paxaanckoe mpaso. Yacts 3 /
ITon pen. Cepreesa A. I1., Toncroro 1O. K. M., 2006. C. 356
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CYNpPYyroB, a caMO MOHATHE MMYUIECTBO CYNPYroB TPAKTYeTCs 3aKOHOJATEIEM B
HIMPOKOM CMBICJIE U pa3/IesieTCsl Ha aKTUB U MACCUB.

B coBpeMeHHOM pOCCHHCKOM TIpaBe B COOTBETCTBUU C TPAXKITAHCKAM H
CEMEHHBIM 3aKOHOJATEILCTBOM B COCTaB MMYIIECTBA CYIPYIroOB, BRICTYIAIOIIEE B
KaueCcTBE 00BbEKTAa UMYIIIECTBECHHBIX MPABOOTHOIICHUN BXOJISIT:

a) BeIIH (ICHBI', [ICHHBIC OyMard u T.11.);

0) uMyIllleCTBEHHbIE TTpaBa (TpeboBaHus) (HampuMep, MpaBo Ha MOJYyUYCHHUE
JTUBUJICHIOB, CTPAXOBOT'O BO3ZHATPAXKICHHS);

B) JOJIrM (HampuMmep, JOJT 3a TOBapbl WM YCIYTH, NMPUOOpPETEHHBIE B
KPEJIUT).

B cemeitnom konekce B m.2 cr. 34 CK P® omnpeneneH coctaB o00I11ero
UMYIIIECTBA CYNPYTOB: JOX0JIbI KAKJIOTO U3 CYNPYroB OT TPYJAOBOU JESITEILHOCTH,
MPEANPUHAMATEITLCKOW  JICSITCIIBHOCTA W PE3YJIbTaTOB  MHTEJUICKTYaJTbHOM
NEeSATEeIbHOCTH, TMOJYYEHHBIE MMM TEHCHH, MOCOOUS, a TaKKe WHbIE JCHEKHbIE
BBIIUIATHI, HE WMEIOIINUE CIEIUAIBHOTO IEeJIEBOr0  Ha3zHayeHUs (CyMMBbI
MaTepHaTbHONW TTOMOIIH, CYMMBI, BBITIJIAYCHHBIC B BO3MEIICHUE yIIepOa B CBS3H C
yTpaToOl TPYAOCIOCOOHOCTH BCJIEICTBHE YyBEUbS JIMOO HWHOTO TOBPEKICHUS
3I0POBbS, W [IPyTU€); MPUOOPETEHHBIE 3a CYET OOLIUX O0XOJI0B CYMNpPYroB
JMBIKAMBIE ¥ HEIBW)KMMBIC BEINH, IIEHHbIC OyMaru, mau, BKJIajJbl, BHCCCHHBIC B
KPEJUTHBIC YUPEKICHUsI, JOTU B KaUTAJIe KOMMEPUYECKUX OpraHU3aluii U J1000e
JIPYroe HAKUTOE CYNPyTraMH B TIEPHO]] Opaka UMYIIECTBO, HE3aBUCUMO OT TOTO, Ha
UMS KOTO U3 CYNPYTrOB OHO MPHOOPETEHO MO0 Ha UMSI KOTO WJIM KeM U3 CyIpyTroB
BHECEHBI JICHS)KHBIE CPEJICTBA.

JlaHHBIA TIepedYeHb HE SBJISCTCS HCYCPIBIBAIOIINM, B CBS3W C OTHM
BO3HHMKAIOT MHOTOUYUCIIEHHBIE CHOPHI W CIOXXHOCTH B TPABOMPUMEHHUTEIILHON
NEATCTLHOCTH.

Cemeiinblii  kogekc P®, B  3aBUCHMMOCTH OT BOJIM  CYIPYTOB,
peaycCMaTpUBaEeT JBa BOSMOXKHBIX IMPABOBBIX PEKUMA UMYIIIECTBA CYIIPYTOB — ATO
3aKOHHBIA W JOTOBOPHOW peXUMBbL. KaxnoMy U3 3TUX PpEXHMMOB MOCBAIIEHA

OTJeNbHAs IJIaBa B CEMEMHOM 3akoHonarenbcTBe. [lo obmiemy mpaBuity, eciu
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UMYIIIECTBEHHBIE TMPABOOTHOILIECHUS CYIPYroB HE ONpeIeseHbl B OpauyHOM

AOTOBOPC, TO UX IIPABOBOC PECI'YIMPOBAHUC OCYIICCTBILACTCA 3aKOHOM.

1.2. UcTOYHUKM NMPABOBOI0 PEryJJUPOBAHMS CeMEHHbIX MMYIECTBEHHBIX
oTHOomIeHuil B PD.

PaccMoTpeB MOHSATHE WMYIIECTBEHHBIX MPABOOTHOIIEHUM, XOTEIOCHh Obl
OCTaHOBHUTBHCS Ha XapaKTepUCTUKE M  OCOOEHHOCTAX €ro IMpaBOBOrO
perynupoBanus. B Teopun rocygapcTsa U Ipasa 1oJ IpaBOBBIM PETYIUPOBAHUEM
MOHUMAETCSl YHOPSAJOUYCHHE OOIIECTBEHHBIX OTHOIICHUM, WX IOPUIUYECKOE
3aKpEIUICHNE, X OXpaHa M PA3BUTHE OCYIIECTBISAETCS IIPU IOMOIIM IpaBa MU
COBOKYITHOCTH MPABOBBIX CPEJCTB.

W3 BBIIIECKA3aHHOTO CIEJIa€M BBIBOJI, YTO IIPABOBOE PETYJIUPOBAHUE — 3TO
LEJICHANPABICHHOE BO3JEHCTBUE HA OOIIECTBEHHBIE OTHOIIECHUS W TOBEACHHE
Jr0AEH ¢ MOMOUIbIO FOPUINYECKUX (IIPABOBBIX) CPEICTB.

Jlanee, XxoTenoch Obl HEMOCPEACTBEHHO MEPEUTH K XapaKTEpUCTUKE
MCTOYHUKOB  MPABOBOIO  PETYJIMPOBAHHUS  CEMEUHBIX  WMYIIECTBEHHBIX
1paBoOoTHOIIEHUH B Poccuiickon Denepanuu.

I[Ton wuCTOYHMKAMHM TIPABOBOIO PETYJUPOBAHUS TOHUMAIOTCA BHEIIIHE
(GhOopMBI BRIpOKEHHUST HOPM TpaBa.

[IpaBoBOE perynupoBaHue OpadHbIX B3aUMOOTHOIICHHH OCYIIECTBISACTCS
COBOKYITHOCTBIO OCHOBONOJIAraronMx JOKyMeHTOB. [Ipexne Bcero, 3to
MEXKIYHAPOIHbIE MHOTOCTOPOHHHUE KOHBEHIIMU U JIBYCTOPOHHUE MEKIYHAPOIHbIE
noroBopel. B ct. 15 Konctutyuuu PO, a takxke B cr. 6 CK P®, 3akpemnieHo, 4to
MEXKIYHApOIHbIE JOrOBOpbl P® ABIAIOTCS COCTaBHOM 4YacTbl0 €€ IMPAaBOBOU
CUCTEMbl M HMEKT MPUOPUTET NEpPel 3aKOHAMU W HHBIMH HCTOYHUKAMU
BHYTPUIOCYIAPCTBEHHOTO IIPABA.

Hcexons n3 ananusa TaHHOW CTaTbU, MOXHO CAENAaTh BBIBOJ, YTO B IPAaBOBOMU

cucteMe Poccun CcynecTByIOT ABE KaTErOpUN MEXIYHAPOIHO-IIPABOBBIX HOPM:
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a) oOuienpru3HaHHbIE PUHIIUITBI 1 HOPMBI MEKTyHApOIHOTO MpaBa.

0) MEeXTyHApOAHbIC JIOTOBOPBI PD (MeXrocy1apCTBEHHBIE,
MEXIPaBUTEIBCTBEHHBIE IOTOBOPBI U IOTOBOPBI MEKBEIOMCTBEHHOI'O XapaKTepa,
3aKJIFOUYECHHBIEC, KAK C MHOCTPAHHBIMHU TOCYAApPCTBAMH, TaK U C MEXIYyHAPOIHBIMU
OpraHU3alUsSIMU).

CocTaBHOM 4YacTblO NPABOBOM CHCTEMBI POCCHUMCKOTO 3aKOHOJATENbCTBA
MIPU3HAHBI CIEIYIOINE MEXKIYHAPOIHO — IPABOBBIE aKTHI:

- BceobOmias aexnapanus npas yenoBeka oT 10 qexadbps 1948,

- MexayHapoaHbIi MakT 00 YKOHOMHYECKHUX, COIMAIBHBIX U KYJIbTYPHBIX
npaBax oT 16 nexabps 1966 rona,

- KonBeHnust o nukBuaanuu BceX (OpM AMCKPUMUHAUMU B OTHOLIEHUU
JKEeHIUH oT 18 mexabps 1979 roxa,

- KonBennus o npaBax pedenka ot 20 Hos0ps 1989 rona,

- Benckas nexnapanus u IIporpamma nevictBuii BecemupHoit koHbepeHIN
10 TIpaBaM 4eJioBeKka npuHsATa 25 utons 1993 rona,

- [lekunckasa aexnapauust u Ilnarpopma neiictBuil yetBepToii BecemupHoit
KOH(EepeHIIMU 0 TOJIOKEHUIO XKeHIMH npuHsaTa 4-15 centadps 1995 rona, a
TaKXe, JOKYMEHTbl MEXAyHApOOHOM oOpraHu3auuu Tpynaa, BcemupHoU
opraHuzauuud  3apaBooxpaHeHusi, Jlerckoro ¢goumma OOH wu  ngpyrux
MEKIyHAPOIHBIX OpTraHU3aIUN.

OcoOyr0 posib cpeau MEXKIYyHApOAHBIX A0roBopoB P®d, perynupyromme
ceMeiiHble OTHOIIEeHUs, 3aHuMaeT Konsenus crpan — yuyactaul CHI' o mpaBoBoit
MOMOIIIM ¥ TMPABOBBIX OTHONIICHUSAX MO TPAXKIAHCKUM, CEMEUHBIM M YTOJOBHBIM
JeTIaM.

BceoOmas gexnapanmsi mpaB dYeNoBEKa M MEXKIYHapOIHBIM MakT 00
HPKOHOMHUYECKUX, COLMAIBHBIX M KYJIbTYPHBIX MpaBaXx — 3TO MEXIyHapOIHO-
MPaBOBbIE AaKThl YHHUBEPCAIBHOTO Xapakrepa. JlaHHbIe JOKYMEHTbl OCHOBAHBI Ha
OpU3HAHUHM TpPaB M OCHOBHBIX CBOOOJ YENOBEKAa U 3aKPEIUIiIOT OCHOBHBIC

MTOJIOKEHUS B 00JIaCTH CGMGﬁHO-6p&‘1HLlX OTHOILICHUH.
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IIpexxne Bcero, cr. 16 BceoOmieit aeknapaiyu mpaB 4eloBeKa u cr. 23
[lakTa 00 SKOHOMHYECKHX, COLIMAIIBHBIX U KYJIbTYpPHBIX npaBax2 3aKpEIUISIOT
COI[MAJIBLHYIO IIEHHOCTh CEMbU B COBpeMEHHOM Mupe: «Cembsi SBISETCS
€CTECTBEHHON M OCHOBHOM SYEilKOM OOIIeCTBAa M MMEET MpaBO Ha 3alIUTY CO
CTOPOHBI 00IIECTBA U TOCYJAPCTBAY.

Takxe, MOMHUMO TOrO, YTO JIAHHBIE AKThl COAEPKAT OCHOBOMOJIATAIOIINE
MPUHIUIBI PETYJIUPOBAHUS CEMEHHBIX IPaBOOTHOIIEHUM, B cT. 17 BceobOmiei
JEKJIapaldy MpaB  YEJIOBEKAa  YCTAHABIMBAKOTCS  OPUHLWIBLI  [PABOBOIO
perynupoBaHusi B 00JIaCTMU HMYIIECTBEHHBIX IIpaB 4YeJOBeKa. A HUMEHHO,
YCTaHABIIMUBACTCS, YTO KAXKJBIA YEJIOBEK MMEET MPABO BJAJETh UMYIIECTBOM KakK
€UHOJIMYHO, TaK U COBMECTHO C Jpyrumu. [Ipm 3TOM HHUKTO HE JIOJKEH OBIThH
IIPOM3BOJIBHO JIMILIEH CBOETO UMYILIECTBA.

Bear 1€ umen u mosIOXKEHUs, KOTOpbIe cojepxkarca Bo BceoOuiei
Hexmapanuu mnpaB 4YenoBeKa U MeXIyHapOJHOM NAKTE€ O TPaXTAHCKUX U
MOJINTUYECKUX TIPaBax, MPEJCTABISAIOT COO0N OCHOBY JUIsl JATbHEHIIETO Pa3BUTHS
MEKTyHApPOIHOTO MpaBa B 00JIACTH MIPABOBOIO MOJOKEHUS YWICHOB CEMbH.

Kak yxe ynoMmuHanoch paHee, BMECTE C YHHBEPCAIbHBIMU MEXaHU3MaMu
MPABOBOTO  PETYJHUPOBAHUS CEMEHWHBIX MPABOOTHOLICHWH, CYIIECTBYIOT H
pernoHasibHbie. OIMH W3 TaKUX MEXAaHU3MOB — 3TO EBpomnerckas KOHBEHIUS O
3allATE MPaB YEJIOBEKA M OCHOBHBIX (:13060;{3 oT 4 Hos0ps 1950 r.. B manHoMm
JIOKYMEHTE COAEPHKATCS MpaBa YeJIOBEKA B CEMEMHOM KU3HU. B COOTBETCTBUM CO
cT. 5 Ilporokoma Ne7 x EBporelickoil KOHBEHITUU CYIIPYTd 00JIaal0T PaBHBIMH

MpaBaMM M pPaBHOM OTBETCTBEHHOCTHIO YACTHO — IIPABOBOTO Xapakrepa B

! Beeobmast JeKJapaius TpaB deloBeka (MpUHATA Ha TpeTbel ceccuu [ eHepambHOM
Accamb6nien OOH pesomronmeii 217 A (1) ot 10 nexadbps 1948 r.) // Poccuiickas razera, N 235,
10.12.98

2 MexTyHapOIHBIN MakT 00 SKOHOMHYECKHX, COIMAbHBIX M KYJIbTYPHBIX TIpaBax. [IpuHsT
Pezomormueit 2200 (XXI) na 1496-om muienapuom 3acenanuu [ 'enepanpHoit Accambien OOH 16
nexabdbps 1966 r. // Benomoctu BepxoBrnoro Cosera CCCP. 1976. Ne 17. Cr. 291.

3 KonBen1us o 3amure mpaB 4esioBeKa ¥ OCHOBHBIX CBO0O/I. 3akimiodueHa B T. Pume 4 HOA0ps
1950 r. (¢ m3m. or 13.05.2004, Bmecte c¢ mportokomamu Ne 1, Ne 4 u Ne 7 // Cobpanue
3akoHomarennpcTsa PD. 2001. Ne 2. Cr. 163.
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OTHOILIEHUSAX MEXJIy CO0OM M B OTHOIIEHMH CO CBOMMM JAETBMH, B TOM, 4TO
KacaeTcsl BCTYIJIEHUS B Opak, NIpeObIBaHUs B OpaKke U €ro pacTOpKEHUsI.

Taxoke, xoTenoch Obl, cornmacutbest ¢ MEcHHEeM O.H. HuzammeBoii, koTopas
YTBEpKIAeT, UTO OCHOBONONATAIONIMM TPUHIMIOM B  PErylTMPOBAHUHM
UMYILECTBEHHBIX OTHOILUEHUN CYNPYTrOB SBJISIETCS MPUHLMII PABEHCTBA HX
UMYIIECTBEHHBIX TMpaB U OO0S3aHHOCTEW, 3akperuieHHbli Bo Bceobmieit
Jexnapanuu npas yenoseka 1948 r. u MexayHapoIHOM MHakTe O IPAKIAHCKUX U
MOJIMTHYECKHX ITpaBax 1966 r.

JIaHHBIN PUHLUIT PACKPBIBAETCS B UEIYIO CUCTEMY ITPUHIUIIOB!

1) Ilpunuun oOecrieyeHus paBEHCTBA CYNpPYroB, NPU TOM WJIH HHOM
3aKOHHOM PEXHUME CYTIPYKECKOT0 UMYILIECTBA;

2) IlpunHuun obecrieyeHUs: paBEHCTBA CYNPYTOB MPH 3aKJIIOUEHUU OpayHbIX
KOHTPAaKTOB;

3) IlpuHuun HCKIIOYEHUS JIOOBIX MPEe3yMILIMH IpaBa COOCTBEHHOCTH,
OCHOBAHHBIX Ha I10JIOBOW MPUHAJIEKHOCTH OJJTHOTO WJIM IPYroro CyInpyra;

4) Ilpunuun obecrnieyeHUs] PaBHBIX OOS3aHHOCTEW CYINPYroB MO BEACHUIO
JIOMAIITHETO X0341UCTBa, BKIIIOYasi 00513aHHOCTH M0 HECEHUIO CEMEIHBIX pacXol0B;

5) ObecniedyeHusi paBHBIX IpaB M OO0S3aHHOCTEH CYNPYroB B OTHOUIEHUH
COJIep KaHus APYT Apyra;

6) [lpuHUMI TapaHTUPOBAHHOCTH NPaB IO TMOJb30BAHUIO CEMEHHBIM
KUJIBEM, a TaK)Ke MpaB CyNPYyroB Ha MOJyYEHHE AOCTOBEPHOU MHOOpMaAnuu O
COCTOSIHMH OOILIEr0 UMYIIECTBA HIJIM UMYIIECTBA KaXXI0T0 U3 CYNPYyTroOB.

7) Bormtomenre NpexyCMOTPEHHBIX MEXIYHAapPOJIHBIMU aKTaMH LEIed U
INPUHIIMIIOB BO3MOXKHO JIMIIb B CiIy4yae 3aKpeIUIeHHs] BO BHYTPEHHEM IIpaBe
rocylapcTBa KOMIUIEKCa HOpPM, YCTAHaBIMBAIOIIUX TMpaBa U 00A3aHHOCTH
CYIPyrOB M TOJKPEIUIEHHbIM pPEaJbHO JEHCTBYIOIIUM MEXaHU3MOM HUX
peanuzanuu.

Konctutynus Poccniickon denepannu, siBiAsAACh OCHOBHBIM 3aKOHOM Hallen

CTpaHbl, yCTaHAaBJIMBACT OCHOBHBLIC Hadalia BCEH HpaBOBOﬁ CUCTCMBI. TaK)Ke, B

! Husamuesa, O. H. Cemeittoe mpaso / O.H. Huzamuena. - Mocksa: Mup, 2013. - 192 c.
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ctratbe 72 KoHctutymuu P® yka3zaHo, 4YTO CEeMEHWHOE 3aKOHOJATEIhCTBO
HaxOJHUTCS B COBMECTHOM BejqieHun Poccutickoit deaeparuu u cyobexktoB PO. B
n. 1 ct. 3 CK. 3aKpemieHo, 4To CeMEWHOe 3aKOHOAATEIhCTBO BKIIIOYAET B CeOs
Cemeitnbiii  konekc P®, napyrue (enepanbHble 3aKOHBI, MNPUHUMAaeMble B
cootBeTcTBUM ¢ Koaekcom, a Takxke 3akoHbl cyObekToB P®. Heobxommmo
IIOMHUTh, YTO C YYE€TOM TIJIABEHCTBYIOWIEH posm KoHCcTUTylMM B mpaBOBOU
cucteme Poccrun Bce 3aKOHBI M MHBIE TTPABOBBIE aKThl, pUHUMaeMbie B PD, B ToMm
YUCli€ W 1O BOMPOCAM PETYJIUpPOBaHUs OpayHO — CEMEWHBIX OTHOIICHUN HE
JIOJKHBI IPOTUBOPEUYUTH MOJIOKEHUSIM KoHCTUTY M.

[Ipu pernameHtanuu JrOOBIX OOIIECTBEHHBIX  OTHOIICHUM, BKJIIOYas
CEMEWHbIC, HA HAIMOHAJIBHOM YPOBHE IIPEUMYILIECTBEHHOE 3HAYCHHUE NIEPE] BCEMU
OCTaJIbHBIMU 3aKOHaMU uMmeeT uMeHHO Konctutyius PO.

HemanoBaxxHoe 3HaYe€HWE B PETYJIMPOBAHUM CEMEWHBIX HMMYIIECTBEHHBIX
oTHoeHuil umeet 1. 3 c1. 19 Koncruryuun P®, B KOTOpOM rOBOPUTCSA O PABHBIX
mpaBax ¥ CBOOOaX MYXYMHBI U JKCHIIUHBI, a TAK)KE O PABHBIX BO3MOKHOCTSX JISI
ux peanu3auumd. B OpayHO — ceMEHHBIX OTHOUIEHUSX YKa3aHHBIM MPUHIUI
IIPEIIOJIaraeT paBeHCTBA MPAB CYNPYTrOB B CEMbE U HAIUYUS CAMOCTOSTEIIbHBIX
MMYILIECTBEHHBIX MpaB y pedeHka. Henb3st He cormacutbea ¢ cyxaeHueM H.M.
EpuoBa 1 A.M. HeuaeBa' B KOTOpOil yKa3aHO, YTO PABHOMpPABHE MYKUMHBI U
JKCHIIIMHBI B CYIPYXECKHUX OTHOLICHUSX, BO3MOYKHO, OCYILIECTBUTH JIMIIb B TOU
Mepe, B Kakod OyAeT oOecre4eHO MX PaBEHCTBO B PEIICHWU HMYIIECTBEHHBIX
BOIIPOCOB.

B ocHOBe perynmpoBaHus HUMYIIECTBEHHBIX ITPABOOTHOIIECHUNA MEXKIY
CylpyraMy JIEKAT KOHCTUTYLMOHHOE IIOJIOKEHHE, KOTOPOE 3aKpEIUIAET, YTO
paBO YacCTHOW COOCTBEHHOCTH OXpAaHSETCs 3aKOHOM. Kakiplii BIpaBe HMEThH
MMYIIIECTBO B COOCTBEHHOCTH, BJIAJIETh, MOJB30BATHCS U PACTIOPSHKATHCS MM Kak
€AUHOJIMYHO, TaK U COBMECTHO ¢ Apyrumu Jmnamu (ct. 35 Koncruryuun PO).

Taxxe B 1.3 cT. 35 Koncruryuuu P®, conepkarcs rapanTuu paB COOCTBEHHOCTH

! HewaeBa A.M. Cemeiinoe MpaBo: Kypc JEeKUM. 2-e u3f., nepepad. u gon. M.: FOpucrs,
2001. 320 c.
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YACTHBIX JIMI MPU U3BATHU HX MMyliectBa. COOTBETCTBEHHO, HU OJHO JIMLO HE
MO>KET OBITh JIMIIIEHO CBOEr0 UMYIIECTBA, KpOME Kak 0 penieHuto cyaa. B cioyuae
MIPUHYJIUTEIBHOTO OTUYKAEHHUSI UMYLIECTBA y JIMII JUI TOCYJAapPCTBEHHBIX HYXII,
UM JOJKHO OBITh MPEJOCTABICHO MpPEIBAPUTEIHLHOE PABHOIEHHOE BO3MEIIEHUE.
N3 yero cienyer, oOpalieHrHe B3bICKAaHUSI HA MMYIIECTBO CYNPYroB BO3MOKHO
TOJIBKO MO PEIIEHUIO Cya U 10 OCHOBAHUSIM, ITPETYCMOTPEHHBIM 3aKOHOM.

OcHoBoOIONArarOmM HOPMATHUBHO ITPABOBBIM AKTOM, OCYIIECTBISIOIINM
MPAaBOBOE pETyJIMpOBaHUE OpayHO — CEMEHHBIX IPABOOTHOIICHUH, SBISETCS
Cemeiinbiii Konexe P®. Ho HE0O0X0IMMO OTMETHTH, YTO HOPMBI IPaKAaHCKOTO
3aKOHOJIATENBCTBA TAKXKE MPHUMEHSIIOTCS JJIsl PETYJIMPOBAHUA OTACIBHBIX TPYIII
OpadyHO-CEMEMHBIX  MPABOOTHOILICHUM:  OMPEACIICHUS  TMOHITHUH  ceMelHOM
MPaBOCIOCOOHOCTU M JIEECIIOCOOHOCTH; MPH MPUMEHEHUU HCKOBOM JAaBHOCTH K
CEMEUHBIM OTHOILECHUSIM; MPU U3MEHEHUU U PACTOPKEHUM OpavyHOro J0roBOPA;
IpU MPU3HAHUU OPAavyHOTO JI0TOBOPA HEJACUCTBUTENBHBIM; U IPYTHE.

B cr. 4 CK P® onpeneneHsl MpaBwiia NPUMEHEHUS TPaKIaHCKOTO
3aKOHOJIATEILCTBA K CEMEWHBIM OTHOLICHUSIM. B JTaHHOW cTaTthe ykKa3aHo, 4TO
IPaXXJaHCKOE 3aKOHOJATENIbCTBO IPHUMEHSIETCS B TEX CIy4dasiX, €CIA CEMEHHbIC
OTHOUIIEHUSI HE  YPEryJupOBaHbl  CEMEWHBIM  3aKOHOJATEIbCTBOM WU
COTJIAIIIEHUEM CTOPOH WJIM B TOM CJIy4ae, €CJIM MPUMEHEHUE HOPM TPAKIAHCKOTO
3aKOHOJIATENBCTBA HE IMPOTUBOPEUUT CYIIECTBY CEMEWHBIX OTHOWIEHUU. [lpu
OTCYTCTBUM TaKUX HOpPM IIpaBa, OOS3aHHOCTH YJIEHOB CEMbH OIPEICISIOTCS
UCXOJII M3 OOIMX Hadal U TPHUHIUIIOB CEMEHHOTO WM TPa)XJTAHCKOTO IpaBa
(amanorus mpama), a TaKKe MPUHIUIIOB TyMAaHHOCTH, Pa3yMHOCTH U
CIIPaBEJIMBOCTH.

OpnHako, HOPMBI TPaXITAHCKOTO 3aKoHomarenbcTBa PD  cmocoOHBI
pa3pelInTh J1aJleko HE BCE CIIOPHBIE BOIPOCHI, KacaroIUecss OOIIero MMyIIecTBa
cynpyroB. K nmpumepy, perynupys B 00IIMX yepTax OTHOIICHUS IO TIOBOY OOIIIei
coOcTtBeHHOCTH, ['paxknaHckuii kojgekc P@® He BHOCHT OINpENENIEHHOCTH B
MIPABOOTHOIIEHUS, BOZHUKAIOIIUE MO MOBOAY UMYILECTBEHHBIX MPAB, BXOJAIINX B

cocTaB o0LIero uMyiiecTsa cynpyron. [IpobenoM B ceMeitHOM 3aKOHOAATENbCTBE
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ABJISIETCA BOMNPOC pa3/iesia OTIEIbHBIX BUJIOB CYNPYKECKOTO UMYIIECTBA, MPEKIE
BCEro, JI0JIe B KamuTale XO3SMCTBEHHBIX TOBApPHUIIECTB M OOIECTB, a TaKkKe
pacnpenesieHuss TpaB yYaCTHUKOB OOIIEeH COOCTBEHHOCTH B OTHOIICHUU
KOMMEPUYECKHUX OPraHu3alni KaK FOPUINYECKHUX JIUI U T.1.

Ha ocHOBaHMM BBIIEU3IIOAKEHHOTO CAEIA€M BBIBOJI, YTO HA CETONHAIIHUN
JICHb B IPABOBOM PETYJIMPOBAHUM OTHOIIEHUW, BOZHUKAOIINX MEXAY CYNpPyraMu
10 MOBOAY UX OOIIEro UMYIIECTBA, CYHIECTBYET JTOCTATOYHO MHOTO HEPEIICHHBIX
npo0JieM KaK TEOPETUUECKOTO, TaK U MPUKIATHOTO XapaKTepa.

B Cewmeiinom Konekce P® dyetko chopMynvpoBaHbl HEIM U TPUHIIUIIBI
MPABOBOI0 PETYJMPOBAHUSI OpadyHO — CEMEUHBIX OTHOIEeHU B Poccuiickoi
®enepanuu. OcHOBOIONArarOIMeE MOJIOKEHU, 3aKkperieHHble B CK PO, umeror
HEMOCPEICTBEHHO BIIMSTHUE Ha peryjampoBaHue MMYILECTBEHHBIX
npaBooTHoIIeHUl. B cT. 42 3akpersieHo, 4To OpadHbIi JTIOTOBOP HE MOXKET
[IPEyCMATPUBATh IIOJIOKEHUS, KOTOPBIE IIPOTUBOPEYAT OCHOBHBIM HayajgaMm
CEMEWHOI0 3aKOHOIATEIIbCTBA.

B rpaxaaHckoM 3aKOHOAATEIBCTBE COAECPKATCA HOPMBI, KOTOPBHIE MUMEIOT
MPUHIUIIHAIBHOE 3HAYEHUE B PEryJIMPOBAHUM HWMYIIECTBEHHBIX OTHOIIEHUN
Mexay cynpyramu. B coorBerctBum co cr. 256 'K P® mmymectBo, koTopoe
OBUIO HAXWUTO CyIpyramMu BO Bpemsi Opaka, SBISETCS HUX COBMECTHOM
COOCTBEHHOCTBIO, €CITU JIOTOBOPOM MEX]y HHUMH HE YCTAHOBJICH HHOWU PEXKUM
ATOr0 UMYIIECTBA.

HecMmotps Ha 1o, uto 'K P® He oCylIecTBIIET TPAaBOBOTO PETYIUPOBAHUS
OTHOIIEHUN B 00JacTH JEHCTBUA OpayHOrO JOTOBOpA MEXKIY CYNpyram, HO
MMEHHO JaTta BBeJAEHUS B aeicTBusA dactu nepoil ['K PO, 1 auBapsa 1995 rona,
CUMTACTCS] JAaTOW TOSBJICHUS TAaKOrO0 HMHCTHTYTa, Kak OpadHbld JIOTOBOP, B
POCCUKCKOM ITpaBe.

N Ha ceromHAmHWN J€Hb TaKWe HWHCTUTYTHI, Kak OpadyHbId JOTOBOD,
corjlalieHde o0 yrjare aJMMEHTOB, TaK WM MHA4e, OMUPAIOTCS Ha MpaBuia U

HOPMbI TpPaXJaHCKOIro 3aKOHOJATCJIbCTBA. TaK}KC, IIpaBOBOC PETYIHMPOBAHUC
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OTHOILIEHUH MEXy WIEHAMHU CEMbH IO MOBOJY MMYILECTBA, KPOME COBMECTHOTO,
ocyiecTBisoTcs nojgoxeHusMu 'K PO o cobctBeHHOCTH.

IIpaBoBOM peXMM HMMyIIECTBA CYNPYrOB — KAK 3aKOHHBIM, Tak U
JIOTOBOPHBIN — 0a3UPYIOTCS HA HOpMax I'PakIaHCKOI'O 3aKOHOJATENbCTBA O IPaBe
coOCTBEHHOCTH. be3  mpuBiedeHUs  HOPM, KOTOpbIE  PETrJIAMEHTUPYIOT
BO3HMKHOBEHHUE, OCYIIECTBICHHE, ITPEKPAIllCHHE ITpaBa COOCTBEHHOCTH BOOOLIE, a
TaKk)Ke IpaBa oOLIEl (COBMECTHOW M J0JIEBOW) COOCTBEHHOCTM B YACTHOCTH,
HEBO3MOKHO HHM  3aKJIOYEHHWE OpayHbIX KOHTPAKTOB, HH pa3peuieHue
MMYILIECTBEHHBIX CIIOPOB MEXIY CylpyTramHu.

Xotenock Obl 00paTUTh BHUMAHUE, YTO TPAXKIAAHCKUE HOPMbI IPUMEHSIOTCA
HapaBHE C CEMEHHBIMH, IPUYEM KaK B COBOKYIMHOCTH, TaK M OTAEIbHO. BriOupas
HOPMY, IIPEK/IE BCETO, HY?>KHO PYKOBOJICTBOBATBCS TEM, KAKHE U3 HUX PETYJIUPYIOT
OTHOIIICHUSI, HanboJiee OJU3KHE MO CBOEMY XapaKTepy C TEMH, KOTOpbIe TPEOYIOT
yperyiaupoBanusi. Eciau TakoBble HOPMBI OTCYTCTBYIOT, TO OylIeT MPUMEHSATHCS
aHaJloTus IpaBa, TO €CThb MpaBa W OOA3aHHOCTH YJIEHOB CEMbH OyIyT
ONPENENATHCS B COOTBETCTBHM € OOLIMMHU HadyaJlaMU WM NPHUHLIMUIAMH CEMEHHOTO
WIM TPaXkKIaHCKOIO0 3aKOHOJAATENIbCTBA, a TAK)KE€ B COOTBETCTBUHU C NPHUHIMIIAMU
I'YMaHHOCTH, Pa3yMHOCTH U CIIPaBEIJIMBOCTH.

B cratbe 1 CK P® chopmynupoBaHbl OCHOBHBIE MPUHUUIIBI CEMEHMHOIO
3aKOHOJATENbCTBA. [IpUMEHHUTENBPHO K HUMYIIECTBEHHBIM OTHOILUEHUSM MEXIY
CYNpyraMHi M3 YKa3aHHBIX OCHOBHBIX MOJOKEHHM MOKHO BBIIETUTH CIIETYIOIINE
PUHLINIIBL:

- HEJOIMYCTHUMOCTh MPOU3BOJBHOIO BMELIATENbCTBA KOro-1ub0 B jena
CEMbH,

-obecrieueHne OecpensiTCTBEHHOTO OCYIIECTBIICHUS YJI€HAMH CEMbU CBOUX
npas,

- BOBMOXXHOCTB CYJICOHOM 3aIlUThI 3THX MPAaB,

- Ipu3HaHue Opaka, 3aKJII0YEeHHOTro ToJbKO B opranax 3AIC,

- T0OPOBOJIBHOCTh OPaYHOI'0 COI03a MYXXUHMHBI U KEHIIUHBI,

- PaBEHCTBO IIPaB CyIIPYroB B CEMBE,
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- pa3pelIeHUE BHYTPUCEMEMHBIX BOIIPOCOB MO B3aUMHOMY COTJIACHIO U AP.

B cemeitHom konekce P® MOCBSAIIEHO YETHIPE TJIaBbl, PETYJIHUPOBAHUIO
MMYILIECTBEHHBIX OTHOUIEHUI B CEMbE, @ UMEHHO:

1. I'nmaBa 7 — mocBsilieHa 3aKOHHOMY PEKUMY UMYILIECTBA CYIIPYTOB;

2. I'maBa 8 — pernmaMeHTUpPYET JOTOBOPHOM PEKUM UMYLIECTBA CYIIPYTOB;

3.T'naBa 11 — cogepKUT HOPMBI O IPaBaxX HECOBEPILIEHHOJIETHUX JIETEM;

4. I'naBa 12 — npaBa u 00S13aHHOCTH POJAUTEINCH.

Cpenn @enepalibHbIX 3aKOHOB, KOTOPbIE B TOW WM HWHOW CTEICHU
OCYLIECTBIISIIOT IIPAaBOBOE PEryJMPOBAaHUE HMMYIIECTBEHHBIX OTHOIICHHM MEXITY
CYNpyraMH, MOXHO BbIJIEIHTh:

- OcHoBbI 3ak0HOHaTenbeTBa Poccniickon denepannu o HoTtapuare yTB. BC
P® 11.02.1993 N 4462-1,

- 3akoH P® «O npuBatmM3anmy rocylIapCTBEHHOTO W MYHHIMIIAIIBHOIO
umyiiectBa» ot 21.12.2001 N 178-D3,

- @enepanpublii 3akoH PD «OO0 akTax rpakIaHCKOTO COCTOSIHHS OT
15.11.1997 N 143-®3,

- ®enepanbblii 3akoH «O TOCYJApPCTBEHHBIX TMMOCOOMSIX TpakIaHaM,
uMmeromumM aetre» ot 19.05.1995 N 81-D3,

- @epnepanbHbli 3akoH «OO0 OCHOBHBIX TapaHTUAX NpaB peOeHKa B
Poccuiickoit @enepanuu ot 24.07.1998 N 124-03 u np.

[Tocne npunsatus CemeitHoro Kkojaekca B Poccuu 3HaUMTENBHO BBIPOCIIA POJIb
HOTapUaJbHBIX OPraHOB B  PEryJIUPOBAHUU HUMYIIECTBEHHBIX  CEMENHBIX
MpaBoOTHOIIEHNH. Ha OCHOBaHMM CEMENHOr0 3aKOHOJATENIbCTBA HA HOTApUYCOB
BO3JIaraeTcsi yAOCTOBEPATh OpauHbli JOTrOBOpP, AQJMMEHTHBIE COTJIALICHUS,
BbI/IaBaTh CBUJIETEIHCTBA O MPaBe COOCTBEHHOCTH B OOILIEM HMYILECTBE CYIPYTOB.
[TomMmuMoO 3TOrO0, HOTapUyC BOpPABE YIOCTOBEPSITH MEXKY CYNPYraMu, POJUTEIIMU
W JeTbMU pa3JIMYHOTO BHJA JOTOBOPBI, COTJIALIEHUS, KOTOPHIE HOCST

MMYLIECTBEHHBIN XapaKTep.
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[TomuMo QenepanbHBIX 3aKOHOB, K UCTOYHHUKAM MPABOBOIO PETYJIUPOBAHUS
CEMEUWHBIX HMYLIECTBEHHBIX OTHOUIEHUWA TaKXE€ OTHOCSTCA IOJ3aKOHHBIE
HOPMAaTHUBHO-TIPABOBBIE AKTHI.

B coorBerctBuMm ¢ m.2 ¢1.90 Koncturyuuu PO yka3el Ilpe3unenta
o0si3aTenbHBl JUIsl MCIIOJIHEHUS Ha Bceil Tepputopun Poccuiickoit depepanuu.
Yame Bcero, ykasel lIpesnnmenra Poccum, perynmpyromue HMYIIECTBEHHbBIE
OTHOUIIEHUS B CEMEHHON 00J1acTh, HOCAT TNPEUMYIIECTBEHHO HOPMATUBHBIN
XapakTep — COJEepKaT OOIIMe NpaBWiia MOBEACHHs OOsA3aTENbHBIE IS BCEX WU
paccuMTaHHblE Ha MHOTOKpaTHOe mpuMmeHeHue. I[lo Oosbluelt yactu ykazamu
[Ipesunenta PO yTBepKaarOTCs MEPONPHUITHS OOIIEroCy1apCTBEHHOTO YPOBHS,
KOTOPBIE MMEIOT KOMIUIEKCHBIA XapakTep. K TaHHBIM MEpONpPUATHIM OTHOCSTCS
dbenepasnbHbie TENEeBbIE MPOTPAMMBI IO Pa3IMYHBIM BOIMPOCAM 3alUTHI CEMbH,
MAaTepUHCTBA M JETCTBA, WM OIPEACIAIOTCA KOHLENTYAJIbHBIE IMOAXOIBI K
pelieHuo npodieM B JaHHOU cdepe.

B cootBerctBuu ¢ . 3 cr. 3 CK PO, IIpaButensctBo Poccuu Takxke MOKET
IIPUHAMAaTh HOPMATWMBHBIE NPABOBBIE aKThl HAa OCHOBAHMM W BO MCIIOJIHEHUE
Cewmeitnoro Konmekca P®, npyrux ¢enepanbHbIX 3aKOHOB M yka3oB llpesugeHta
P®, opHako Jmmpe B CiOyyasx, HENOCPEACTBEHHO MNPELYCMOTPEHHBIE
3aKOHOAATEILCTBOM PO.

CorjmacHO ceMEeMHOMY 3aKOHOJATENLCTBY PoccuM K  KOMIETEHIMHU
[IpaButenncTBa PD, oTHOCUTCS: OmNpeseseHre BUI0B 3apaboTka U MHOTO J0XO0/a,
U3 KOTOPBIX NPOU3BOIUTCS YACPKAHUE AIMMEHTOB HA HECOBEPIICHHOJETHHUX
nereid (ct. 82 CK P®); ompexneneHue mopsiika W pa3Mepa BBIILIATHL ONEKYHY
JIEHEeXKHBIX CPEJICTB Ha cojaepkanue pedenka (ct. 150 CK PD).

[Io GONBIIMHCTBY BOIPOCaM, KOTOpPbIE OTHOCATCS K MPEIMETY BEICHUS
[IpaButenscTtBa PD, ObUIM NPUHSTH COOTBETCTBYIOIIUE MOCTAHOBJIECHUS. B cBOIO
o4yepe.b, CYHUIECTBYET OOJbIIOE KOJIMYECTBO HOPMATHUBHBIX aKTOB (eaepaibHbIX
MHHHMCTEPCTB U BEAOMCTB IO BOIIPOCAM HMYILIECTBEHHBIX OTHOIICHHU B CEMBE.
JlanHble akTbl MO OOJbLIEH YacTH Pa3BUBAIOT M KOHKPETU3HPYIOT OTIEIbHBIC

IIOJIOYKEHMSI, KOTOPBIE COAEPKATCS B ITOCTaHOBIIEHUAX [IpaButenscTa PO.
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Xotenoch Obl  TMEpEeUTH K  CIENYIOLIEMY MEXaHM3My IPaBOBOIO
pEryaupoOBaHUsl UMYLIECTBEHHBIX CEMENHBIX OTHOLICHUM — 310 [locTaHoBIIeHUS
[Inenyma BepxoBHoro cyzna. Kak H3BECTHO, BbINIEYKa3aHHbIE MOCTAHOBJICHUS
opuIMaTbHBIMU UCTOYHUKAM TIPaBa HE SIBJSIOTCS, HO UTPAIOT 3HAYUTEIBHYIO POJIb
B MPAKTUYECKOM M TEOpPETHUECKON oOjacTu Aisl MPaBWIBHOTO, TOYHOTO U
€IMHOOOPA3HOTO TOJIKOBAHUS HOPM ITpaBa.

[Io maHHOMY BOIIPOCY CYIIECTBYET PAa3JIMYHBIA CIIEKTP TOYEK 3pPEHHUS B
IOpUIHYECKON nuTepatype. OTHU CIIENHAIACTBI YTBEP/KIAIOT, YTO IIOCTAHOBJICHUS
CyIeOHBIX TUICHYMOB JIOJDKHBI OBITh MPU3HAHBI O(DUIIMAIBHBIMA HCTOYHUKAMHU
POCCHUMCKOTO TMpaBa M, COOTBETCTBEHHO, COZEpKAIIMECSd B HHUX IpPaBUiIA
ITOBEJICHMS JOJDKHBI IPU3HABATHCS HOPMAMHM IIPABA.

OpnHako, 0O MHEHHUIO OOJIBITMHCTBA aBTOPOB, Cy/IeOHBIE OpPraHbl HE BIpPaBE
CaMOCTOATENIbHO YCTAHABJIMBATh HOBBbIE OOs3aTENIbHBIC IpaBUJIa MOBEACHUS —
HOPMBI IIPaBa, a BIPABE JIMIIb TOJBKO TOJKOBATh U JaBaTh PA3bICHEHUE 110 YXKE
JEWCTBYIOIIUM HOPMATUBHBIM yCTaHOBJIEHUAM. Cle0BaTEIbHO, HECMOTPS Ha BCIO
BAXHOCTh M 3HAUYUTEIBLHOCTh MOCTaHOBJIEHUU [InenymoB BepxoBHoro cyma ux
HEJb35 OTHOCHUTH K O(PUIIMATBHBIM HCTOYHUKAM TTPaBa.

[lo nanHomy Bompocy M.B. AHTOKONbCKasg OTMEYAET, YTO «CyAcOHas
MPAaKTHKa, TaK X€ Kak W mnocraHoBieHus [lnenyma BepxoBHoro Cyna P®, He
OTHOCHUTCSI K ICTOYHMKAM CEMEMHOIO mpasa. TeM He MEHee, OHU UTPAKOT BAXKHYIO
POJIb IIPH IPHMEHEHHH CEMEHHOTO 3aKOHOIATEIbCTBAY .

JlanHast Touka 3peHHs TperoiaraeTcs Hanboliee mpaBuibHOU. Benp, kak
yxke Obuto ormeueHo, [lnenym BepxoBHoro Cyna BmpaBe gaBaTh cyneOHOe
TOJIKOBAHUE HOPM IIpaBa, KOTOPOE, MO CYTH CBOEH, HCTOYHUKOM IIpaBa HE
SBJIICTCS, OJTHAKO, MOJJICKUT 0O0s3aTeIbHOMY TMPUMEHEHUIO CyJlaMH Ha BCeH
tepputopur P®. Takum o00pa3zoMm, 3HaUYeHHE TMOJIOKEHUNW TMOCTAaHOBJICHUMN
[Inenyma BepxoBHoro Cyna Ha NMpakTUKE HEPEAKO OKAa3bIBACTCS HE MEHBIINM,

YyeM 3HaY€HUEe HOPM IpaBa.

! Anroxonsckas M.B. CemeiiHoe mpaBo: YueGHHK. 2-¢ u31., mepepal. u gom. M.: HOpucr,
2002. 298 c.
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[TocTaHOBIIEHHS, KOTOPBIE UIPAIOT 3HAYUTEIBHYIO POJb B PETyJIHPOBAHUU
MMYIIECTBEHHBIX CEMENHBIX MPABOOTHOLIECHUN:

1. IlocranoBnenue Ilnenyma BepxoBuoro Cyna Poccuiickoit ®@enepannu
or 26 gekabps 2017 r. N 56 r. MockBa «O TmpUMEHEHUU CYyJaMHU
3aKOHOJATEIhCTBA IPU PACCMOTPEHHUHU JI€d, CBS3aHHBIX CO B3BICKAHUEM
aTUMEHTOB.

2. [locranosnenue [lnenyma BepxoBuHoro Cyna P® ot 05 Hosi6pst 1998
roga N 15 «O npuMeHeHnr CyaaMH 3aKOHOIATENbCTBA IIPU PACCMOTPEHUM JEJT O
pacTopKeHuu Opaka».

[Ipoananu3upoBaB pa3aU4YHbIE TOYKU 3PEHHUS YUEHBIX, MOXKHO CJelaTh
BBIBOJI, 4TO mnoctaHoBieHusa Ilnenyma BepxoBHoro Cyma P® He daBisroTcA
opuIMaTbHBIMA HCTOYHUKAMHU TPaBa, HO OHU MPU3HAIOTCS aKTaMu O(PUIIUATHEHOTO
TOJIKOBAHMUS, SIBJISIFOIUECS CAMOCTOSITEILHBIM JIEMEHTOM B MEXaHU3ME MTPaBOBOIO
pEeryaupoBaHusl UMYIICCTBEHHBIX OTHOIIEHUH B ceMbe. Posb cyneOHBIX
MOCTAHOBJICHUM 3aKJIIOYAeTCs B BBIPAOOTKE COOTBETCTBYIOIIUX Pa3bsiCHEHUH,
KOHKPETHU3aIUsl OILEHOYHBIX TOHSATUW [JIi €IMHOOOpa3HOro TOHUMAaHUS U

MPUMEHEHUS CyJaMU HOPM CEMEUHOTO POCCUIMCKOTO 3aKOHOAATENbCTBRA.

1.3 CpaBHuUTEJbHAA XaPAKTEPUCTHKA HMYIECTBEHHBIX IPABOOTHOLLICHUH B
POCCHIICKOM U 3apy0esKHOM 3aKOHOAaTeJIbCTBE.

[Ipoananu3upoBaB KMCTOYHHKM TMPABOBOIO PETYIUPOBAHUSA CEMENHBIX
UMYILECTBEHHBIX OTHOIIEHHH B Poccuu, xorenoch Obl OOpaTUTHCS K aHAIU3Y
3apy0eKHOr0 3aKOHOAATENbCTBA. B MaHHOM pasnesne mpoBeAeM CPaBHUTEIbHYIO
XapakTepUCTUKY  UMYIIECTBEHHBIX  IPABOOTHOUIEHWH  CYNPYrOB  MEXIY
POCCUICKUM U 3apyOEKHBIM 3aKOHOIaTEIbCTBOM.

B Cewmeitnom Konexkce P® B m.2 cr.l 3akpemieHo, uto B Poccuiickoi
denepanuy mpU3HAETCA Opak, 3aKIIOYCHHBIH TOJHKO B OpraHax 3amuCH aKTOB

TPpaAXKAAHCKOI0 COCTOsIHUS, 4YTO ABJIICTCA OCHOBOIIOJArarOyvM IIPUHIOHWUIIOM


http://www.logos-pravo.ru/postanovlenie-plenuma-verhovnogo-suda-rf-ot-05111998-n-15-o-primenenii-sudami-zakonodatelstva-pri
http://www.logos-pravo.ru/postanovlenie-plenuma-verhovnogo-suda-rf-ot-05111998-n-15-o-primenenii-sudami-zakonodatelstva-pri
http://www.logos-pravo.ru/postanovlenie-plenuma-verhovnogo-suda-rf-ot-05111998-n-15-o-primenenii-sudami-zakonodatelstva-pri
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ceMeiHoro 3akoHogatenbcTBa PD. CnemoBaTenbHO, TOJIBKO OPUIIMATIBHBIA Opak,
3apPErUCTPUPOBAHHBIN B YCTAHOBJIEHHOM 3aKOHOM IOPSJIKE, MOPOKIAAET IIpaBa U
00s3aHHOCTH MEXIy Cynpyramyd, B TOM 4YHCJI€ B  OTHOIICHUHM HWMYIIECTBA
Cynpyros, o uem ropopurcs B 1.2 ¢t.10 CK PO.

3apy0exHoe 3aKOHOAATEIhCTBO, B OOJIBIIMHCTBE CIy4aeB, TaKKe IMPU3HACT
JUIIb  OQUIMAIBHO 3apErUCTPUPOBAHHBIM Opak, T.e. Opak, KOTOPHIH B
COOTBETCTBHM C 3aKOHOM 3apETHCTPUPOBAH B CHEHUAIBHO YIOJIHOMOYECHHBIX
rOCyJAapCTBEHHBIX M MYHUIHUINAIbHBIX OPraHax, WU K€, €CIM 3aKOHAMH CTPAHBI
PEIUTHO3HBI Opak TPUPABHUBAIOT K CBETCKOMY, TO TOIJIa IO CIEHHAIBHO
OTIPENICICHHOMY O0psITY.

Hapsiny ¢ OpaunsiMu oOTHOIICHHsIMH, emie ¢ JlpeBHero Puma MOXHO
IpOCHEANTh, YTO CYIIECTBOBAIM TaK Ha3bIBacMble, (HaKTHUECKH OpaydHbie
oTHOIIeHUs. JlaHHBIE OTHOIIEHHS OTJIMYAIOTCA JUIIb TEeM, YTO HE
3apEruCTPUPOBAHBI B OMPENCIEHHOM 3aKOHOM MOPSAKE, XOTs (aKTHUECKH UMEIOT
BCE NMPHU3HAKH OPUIMATBHOrO Opaka, Takue Kak: (PU3UYECKOE COKHUTEIbCTBO Ha
MOCTOSIHHOM OCHOBE, COBMECTHOE MPOXKMBAHWE W BEIECHHE OOIIEro XO3sICTBA,
HEPEIKO COBMECTHOE BOCIIUTAHUE JETEH.

K npumepy, B JlpeBHem Pume cymiectBoBana Takas Qgopma Opaka, Kak
KOHKYOMHAT — JO03BOJICHHOE 3aKOHOM TOCTOSIHHOE COKUTEIHCTBO MY>KUHUHBI U
JKEHIIMHBI, OJHAKO HE OTBeuawllee TpeOOBaHUAM 3aKOHHOro Opaka. Jlms
BCTYILJICHUS] B KOHKYOWHAT 00s3aTeIbHO, YTOOBI 004 Jihila HE COCTOSUTM B OpayHbIX
OTHONIEHUSX, HE UMeNIU OJMM3Koro poacTBa. KoHKyOMHAT OBUT pacCUMTaH HA TEX,
KTO HE HMMEN «IC KOHyOM» T.e. Ha TOT CJIOM HAacelieHWs, KOTOPbIA HE MOr
3aKJTIOYUTh PUMCKHM 3aKOHHBIA Opak. FOpuandeckue mociencTBusi KOHKyOWHaTa
He3HaunTeabHbl. KOHKYyOMHA HE pa3jelsiia COIMaIbHOTO COCTOSIHUS MYyXa, JICTH
OT KOHKYOMHBI HE MOIJEXalIu OTLOBCKOW BiacTH. KOHKyOMHA W ee JeTH He
MOJIb30BAIMCh TIPaBaMU 3aKOHHBIX JI€T€ W 3aKOHHOW KEHBI, HO 3a HUMH
MPU3HAETCA MIPaBO Ha JIOJII0 B HACJIEICTBE U HA aJTUMEHTHI.

Bce mupoBble penuruu (Kpome s3bI4€CTBa), MPU3HAHHBIE B OOJIBIIMHCTBE
CTpaH TOCYIapCTBEHHBIMU WM OQUIIMATHLHBIMY, B TEYCHUE MHOTHX CTOJICTHIA HE

MMpU3HaBaJIn U OCYXKIOAJIN JIFI000¢e BH€6pa‘IHO€ COXHUTENbCTBO. M1 B CBSI3U C ATUM
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JUIS TAKUX TIap MPaBOBAasl 3allUTa CO CTOPOHBI FOCYJAapCTBAa HE MPEAOCTABIISIIACH,
MMYULIECTBEHHBIE U JINYHbICE HEUMYIIECTBEHHBIE OTHOIIEHUS MEXIY COXHUTEIIMU
HUKAaK 3aKOHOM yperyiupoBaHbl He Obutd. Crneayer moadepkHyTh, uto M.B.
AHTOKOJIbCKasi TOBOPUT O TOM, YTO 3aKOHOJIATeNsl MHTEpecoBajia JHIIb Cyab0Oa
JeTel, pOKICHHBIX BHE Opaka, CyIEeCTBEHHBIM OBbLT B CBS3U C 3TUM BOIpPOC 00
yIuiaTe OTIIOM CPEJICTB Ha UX COJIEpHKaHUE.

Takum oOpazom, emie B [peBHeM Pume 3apoauivich Takue MOHSATHA, Kak
Opak 1 (pakTUYeCKu OpavyHble OTHOIICHUS.

Ha ceromusamnnii geHp B ['epmMaHuu CyliecTBYeT NMpaKTHKa 3aKIFOUEHUS
JIOTOBOPOB 00 UMYIIIECTBE MEXKIY JHUIAMHU, KOTOPBIE COCTOST B (haKTUYECKOM
COXXHUTENBCTBE, HO 0€3 oduinanbHOi peructpaiuu Opaka. CieayeT OTMETUTh, YTO
r€pMaHCKOE 3aKOHOJATeNnbCcTBO, Kak W CemelHbli koaekc P®, npuzHaer
HACTYIUICHUS MPABOBBIX TMOCIEICTBUN TOJBKO JIMIIb 3a 3apEeTrUCTPUPOBAHHBIM
OpakoMm. HopMmaTuBHBIE TpaBOBbIE aKThl T'PAXKIAHCKOTO 3aKOHOAATENIbCTBA HE
CoJIepKaT CIEeIMAIbHBIX HOPM, PETYJIUPYIONIHe (PaKTUYECKU OpadyHble OTHOIICHUSI.

XoTenoch Obl OTMETHThH, YTO (HaKTUUYECKOE COXUTENbCTBO B ['epmanuu
UMeHyeTcs, Kak BHyTpeHHero o6miectBo (Innengesellschaft). dakruueckue
CyNpyrd BIpaBe 3aKJIIYUTh JOTOBOP, KOTOPBIM OyneT peryiupoBaTh HX
UMYIIECTBEHHbIE OTHOIIEHUsA. [lo oOmemMy mnpaBuiay, JaHHBIE JOTOBOPBI
HA3bIBAIOTCS  JIOTOBOpaMU O TMapTHEPCTBEe. B  Takux J0roBOp OOBIYHO
3aKPEIUISIOTCS  CIICAYIOIIME TIOJIOKEHMs: MPaBO OJHOTO U3  IMApTHEPOB
MOJIb30BATLCSL BEIIAMH JAPYroro 0e3 MPenOoCTaBICHUS 3aMEHBbI TOTPEOJIIEMBIX
BeIlei; OJMHAKOBOE yuacThe (DAKTUYECKUX CYNPYTOB B pacxojax Ha HAEM >KHIIOTO
MOMEIIEHUsI, MPEIHA3HAUYCHHOT0 JJIsi COBMECTHOTO TMPOXKUBAHUSA, OOS3aHHOCTH
Cympyra, KOTOPBIM pacTopraer ¢akTH4eckuii Opak, BbIEXaTh W3 JKUJIOTO
MOMEIIEHUsI U O0SA3aHHOCTb JPYIroro Cyrmnpyra ocBOOOJUTH €ro CO CIEAYIOIIEro
MocJe BbI€3[]a MecdAlla OT PAacXOJO0B MO OIUIATE >KHWIIbsS; YCTAHOBIECHUE PEXKUMA
o011eil 10J1eBOM COOCTBEHHOCTH MPEIMEThI TOMAIIHEro 00UX0/1a, KOTOpbIE OBLIH

npuoOpeTeHsl B Nepuoj; (hakTUYeCKoro Opaka; pasfen MNpeaIMeTOB JOMAIIHEro
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o0rxoJla B Cilyyae IMpeKpalleHus] COKUTEIbCTBA TAKUM 00pa30M, YTOOBI KaXK]IbIil
MapTHEP UMEJ BO3MOKHOCTh B JAJIbHEHIIIEM BECTH OTAEIBHOE XO3SHCTBO.

Camo mo cebe mpu3HaHUE (PAKTUYECKOTO Opaka BHYTPEHHHM OOIIECTBOM
MoJipa3yMeBaeT, 4yTo (aKTUUECKHE CYNPYrd HE MOTYT BKJIIOYaTh B JIOTOBOP O
NapTHEPCTBE YCIOBUS, KOTOpbIE Obl 3aTpParuBajii MHTEPECHl TPETHUX JIMIL JIUOO
rocygapcrBa. [lonoxeHuss mapTHEPCKOro J0roBopa HE JODKHBI MPOTUBOPEUYUTH
«JIOOpbIM HpaBamM», K TPHUMEPY, YCTaHABIMUBATh OOA3aHHOCTb BO3MECTUTH IIO
BO3MEILICHUIO YOBITKOB JIMOO BBIIJIATE HEYCTOMKH TMpPU  OJHOCTOPOHHEM
MIPEKPAILEHUH COKUTEIIbCTBA.

Hanee, pa3zbepeM NOAXOA K HE3aPETHCTPUPOBAHHOMY (DAaKTUUECKOMY
COXKUTENBCTBY B OkBamope. 29 nekadbps 1982 r. Obur npusar 3akoH «O
peryaupoBaHuu (pakTUYECKOro Opaka» — 3TO CHeUaTbHBIA 3aKOHOJATEIbHBIN aKT,
KOTOPBIM TOJHOCTBIO MOCBSIIEH (DAaKTUUECKOMY OpayHOMY COKHUTENIbCTBY. B
cTaThe | yKa3aHHOrO 3aKOHA 3aKpEIUIEHO, YTO IOCTOSHHBIA M MOHOTaMHBIN
dbakTHUecKuii, KOTOPhIA MpOAOHKaeTcss Ooyiee ABYX JIET MEXKAY MYXYUHOU U
YKEHIIIUHOU, CBOOOIHBIMU OT OpPa4HOr0 COI03a, YTOOBI BMECTE KHUTh, POXKATh JeTeH
¥ OKa3bIBaTh APYT JAPYTYy B3aUMHYIO IMOMOIIb, Ja€T OCHOBAaHUE JIJIsi 0Opa30BaHUs
oOmHocTH umyiecTra. OTcro/1a cieyeT, 4To pakTuueckuii Opak — 3T0 OCHOBAHHUE
JUISL  YCTAHOBJIGHHMSI  3aKOHHOTO  peXuMa HMMYyLIECTBa  Cymnpyros. Bce
UMYIIIECTBEHHBIC OTHOIICHUS B (DaKTUYECKOM Opake peryaupyroTcs OJI0KEHUSIMU
['paxxgaHCKOrO  3aKOHOJATENBCTBA OJKBaJOpa O CYINPYXKECKOW OOIIHOCTH.
VYmpaBnenue OOIMM HMMYIIECTBOM OCYIIECTBISIET TOT (HaKTHUYECKUN CYIPYT,
KOTOpPBIH YIIOJTHOMOYEH Ha OTO O(UIMATIBHONW TPaMOTOW, a €ClId TaKOBOE
YIOJIHOMOYHE OTCYTCTBYET, TO OOIIHOCTBIO YHpaBiIseT MY>XK4uuHA. J[aHHBIHI
MOPSIIOK B DKBAIOPE MPUMEHSIETCSI M B OTHOIIICHUH 3aKOHHOTO Opaka.

Cratbst 10 3akona OkBagopa «O peryaupoBaHuM (HaKTHUECKOTOo Opaka»
3aKPEIUISIET, YTO K MEePEKUBIIEMY JIHILY, KOTOPBIM COCTOSI B (pakTUYeCKOM Opake,
NPUMEHSIOTCSI BCE IIOJOKEHUS O HACJIEJOBAaHUM [0 3aKOHY, KOTOpbIE
NpeaycMOTpeHbl [ 'paxkTaHCKUM KoJekcoM OkBajopa. B craree 11 3akpenuiensl

JBIOTBI, KOTOPBIE MPEIYCMOTPEHBI I 3aKOHHBIX CYNPYIOB HAaJIOTOBBIM U
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NEHCUOHHBIM 3aKOHOJATEIBCTBOM [UIsl JIMI, KOTOPbIE «B COTJIACMU C JAHHBIM
3aKOHOM OCHOBAJ (PAKTUYECKUN OpaK».

3akoH OKBaJiopa 3akpeIviieT, 4YTO JOJDKEH COOJIIOAAThCS MPUHIIUI
MOHOTaMUHU B (PAKTUYECKUX OpavyHbIX OTHOILIEHUSX, CIEI0BATEIbHO, (DAKTUUECKUE
CYNpyTd HE UMEIOT MPaBO OJHOBPEMEHHO COCTOSATH B 3aKOHHOM Opake, Takke
YCTaHABJIMBAIOTCSI TPEOOBAHUSI K MUHUMAJILHOW MPOJOJIKUTEIIBHOCTA U XapaKTepy
COBMECTHOM >KU3HH.

OOG1IHOCTH UMYIIECTBA MPHU (HAKTUYECKOM COXKUTEIIBCTBE MPEKPAIAeTCs M0
CJIEAYIOIIUM OCHOBAHUSIM:

1. B ciyyae B3aMMHOIO COTJlacusl JIMI, COCTOSIIMX B (DaKTUUECKOM Opake,
KOTOPOE€ BBIPAXKEHO B MyOJMYHOM TpaMoTe JUOO Mepell CyAbei MO TpakJaHCKUM
Jenam;

2. Ilo BoJsie ogHOTO M3 (PAKTUUECKOTO CyNpyra, KOTOPOE, TAKKE BBIPAKEHO
MUCBMEHHO TepeJl CyAbEH IO TpakIaHCKUM JieJlaM M COOOIIEHO JpYyroMmy
COKUTEITIO ¢ COOJII0/ICHUEM YCTaHOBJICHHOU MPOIIETYPHI;

3. IIpu BcTymieHUH OJTHOTO M3 (paKTUUECKOIro CYIpyra B 3aKOHHBII B Opak ¢
TPETHUM JIULIOM;

4. B cnydae cmepTu.

CornacnHo ctatbe 3 3akoHa «O peryaupoBaHuu (HakTHYECKOro Opaka» Jula,
KOTOPBIE COCTOSIT B (haKTUUECKOM Opake, BIIpaBE YCTAHOBUTH MHOM PEKUM CBOETO
UMYIIECTBA, YeM €ro OOIIHOCThb, HO JaHHBIA (DAKT HOKEH OBITh 3aKperyieH B
odurmanpHeIx rpamorax. CriemoBarenbHO, (PaKTUYECKUNl Opak MOXKET SIBISITHCS
OCHOBAHUEM JIJI1 YCTAHOBJICHUSI JOTOBOPHOTO PEXMMA MMYIIECTBA Cynpyros. B
cTaThe 8§ 3akperieHa OOs3aHHOCTh (PAKTUYECKUX CYIPYroB 3a00TUTHCS O
HEOOXOIMMOM JIJIs1 UX COBMECTHOW KU3HU W, N0 BO3MOXXHOCTH, BHOCUTH BKJIAJ B
coJiep>kaHue ux oOIIEero JJoMalrHero xo3sgiictea. Ha ocHoBaHUU BBIIIECKa3aHHOTO,
MOXHO CJeNaTh BBIBOJ, YTO B OJKBajope (akTudyeckuii Opak TpU HAIUYUHU
COOTBETCTBYIOIIUX YCJIOBUH MOXKET OBITh OCHOBAHHMEM IS BO3HUKHOBCHHS

MPaBOOTHOIIEHUI COOCTBEHHOCTH CYIIPYTOB.



33

B Tomnanguu, B JUYHYI0 COOCTBEHHOCTb CYIPYrOB BXOAUT Kak
UMYIIECTBO, Tak M A0iaru. C MOMEHTa 3aKJIIOUEHHS] 3aKOHHOTO Opaka Ha JTaHHYIO
COOCTBEHHOCTh  pAaCIpPOCTPAHSCTCS TPABOBOM pEXUM OOHIEH COBMECTHOM
COOCTBEHHOCTU CYIpYyroB. Pexxum oOmieli coOCTBEHHOCTH PacHpOCTPaHIETCs Kak
Ha BCE HAJIMYHbIE, TaK U Ha OyJyllWe BEIIM U AOIATH cynpyroB. OOIUM Takke
MPU3HAIOTCS BCE 00513aTENbCTBA 10 MOTAICHUIO JI0JTOB CYIIPYTOB.

B coorBerctBum ¢ KoHcturyuuein Mtanuy npu3HaOTCS U TapaHTUPYIOTCS
HEIIPUKOCHOBEHHBIE IpaBa 4YeloBeKa. bpak OCHOBBIBAETCS HAa HPABCTBEHHOM
IOPUIMYECKOM PAaBEHCTBE MEXIY CYNpPyramMu B IIEJIsIX O0O€CTeueHUs €IUHCTBA
WHTEpPECOB CYNPYroB M ceMbu B LenoM. B cratee 159 rpaxnmanckoro
3aKOHOJarenbcTBa UTtanmuum 3akpemnsieHo, yrto B Mramuu JelCTBYET 3aKOHHBIN
UMYIIECTBEHHBI PEXKUM CEMbU, OCHOBAaHHBIM Ha 0OIIEel COBMECTHOU
cooctBenHoctu cynpyroB. B T'K  HWramum  3akperieHbl  MOJOXKEHUS,
peayCMaTPUBAIOIINE 3aKITI0UYEHUE OpauyHbIX KOHTPAKTOB.

Bo ®paniuy Ha UMYIIECTBEHHbIE OTHOLIEHUSI MEXKIY CYylpyraMu, B ciydae,
€CJIM MKy HUMHU He ObUIT 3aKJII0UEH OpadyHblid IOTOBOP, OYAET paclpoCTPaHATHCS
3aKOHHBIM PEXUM, KOTOPBIM, IO CYTH, SBJISETCS PEXKUMOM COBMECTHOU
COOCTBEHHOCTH Ha HMYUIECTBO, KOTOpoe ObUIo mnpuodpereHo B Opake. K
COBMECTHO HAaXXUTOMY MMYLIECTBY CYNPYrOB OTHOCUTCSI BCE€ UMYIIECTBO, KOTOPOE
OBLJIO KYTJIEHO 3a CUeT MPUOBLIN, 3apa00THOM TJIaThl U MHBIX UCTOYHUKOB JI0XO/1a.
Bo ®panuuu Ha nmpakTUKE pacnpoCcTpaHEHa Mpe3yMmius oOuiei coOCTBEHHOCTH
UMYIIECTBA CYNpPYroB, T.€. JII0OOOE€ HMMYILECTBO, HAXKHUTOE CYNpyraMH BO BpeMs
Opaka, cayuTaeTcsl 00IMM, eCiii He OyAeT JOKa3aHO YTO OHO HAXOJUTCS B JTMYHOMN
COOCTBEHHOCTH OJIHOTO U3 CYIIPYTOB.

K nugHOM COOCTBEHHOCTH CYIIPYTrOB OTHOCAT CIEAYIOIIEEe UMYIIIECTBO:

1) koTopoe MPUHANNEKUT KAXKAOMY U3 CyNPYyroB Ha MOMEHT BCTYIUICHHUS B
OpadHbIC OTHOIICHUS;

2) TONyYeHHOE CympyraMu B Opake Mo Oe3BO3ME3IHBIM crenkaM (B

HOPSIKE HACIICOBAHMS JTUOO JapeHus);
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3) koTopoe mpHUOOpeTasioch Ha JUYHBbIE CpeacTBa cympyra Ju0Oo Ha
CpElICTBAa, KOTOpbIE OBUIM TMOJYyYEHbl OT MNPOAAXH HIM OOMEHa HMYIIECTBA,
HaXOoJs111eecs B TMYHON COOCTBEHHOCTH CyIpyTa.

K nanHoMy mnepedHio cieayeT TakKe OTHECTH HMMYIIECTBO, KOTOpOE IO
YMOJYaHUIO SBJSIETCSl JIMYHBIM  (CPEACTBA JIMYHOW THUTHEHBI, CpPEICTBa,
MOJIyYEHHBIE B MOPSIIKE BO3MEILIEHUS yiepoa u T.11.)

XoTenoch Obl OTMETUThH, YTO OpayHBbI JOTOBOP OYEHb PACIPOCTPAHEH B
3anaAHbIX cTpaHax. OCOOEHHO WIMPOKO HCIOJB3YETCS B CTpaHaxX 3arajJHou
EBponbl, Coenunennbix Illtatax Amepuku u Kanange. Takas mnomysisipHOCTb
JAHHOTO HMHCTUTYTa OOYCJOBIIEHA CHJIBHBIM (EMUHUCTHUECKHUM JIBIDKEHUSM U
O00prOe «ci1aboil MOJOBMHBI YEJIOBEYECTBA» 3a CBOM IpaBa, 3a paBHOIPaBUE
MY>KYMHBI U JKEHIIUHBI B OpauyHoM coroze. Kak mpaBuio, OpayHoe coriaiieHue
3aKIJII0Yal0T HanboJee COCTOSITENbHBIC JIIOAH MOJIUTHKH, OU3HECMEHBI, 3BE3/IbI II0Y
ousHeca.

Heo0xoaumMo BbIACTUTE OTIANYKS 3aKII0UeHUs1 OpayHoro gorosopa B Poccun
U CTpaHax 3amaja.

1) B Poccuu 3akmounTs OpadHblil JOrOBOP MOXKHO J0 Opaka, HO BCTYHaeT B
CUJLy OH TOJIBKO IMOCJIE 3aKJII0YeHHs Opaka, a B crpaHax EBpornbl u CIIIA Opaunblit
JIOTOBOP 3aKJII0YaeTCs B MOMEHT BCTYIUICHHUS B Opak;

2) B coorBerctBuum ¢ Koncturynmein P® u 3akoHOmaTeIbHBIMU
MIOJIOKEHUSIMU O HoTapuare B Poccun mmeer MecTo TaifHa OpadHOro AoroBopa. A
BO MHOTHX 3apyO€XHBIX CTpaHax, HA00OPOT OCYIIECTBISETCS] CBOOOHBINA JOCTYII
3aMHTEPECOBAHHBIX JIULI K COJIEP KaHUI0 OpayHOro TI0TOBOpA.

3) B Poccum OpadHbIM JOTOBOPOM DETYIUPYIOTCS TOJBKO JIUIIH
UMYIIECTBEHHbIE OTHOLIEHUS MEXAY Cynpyramu. B OpauHbIil KOHTPAKT CyNpyru
HE UMEIO MPABO BKIIIOYATH MMOJIOKECHUS, PETYIUPYIONINE HEHMMYIIECTBEHHBIC MMpaBa
U 00513aHHOCTH MEXAy cOo00i U B oTHOIIEHUU jerer. CiaenoBarenbHo, B OpadHoOM
JIOTOBOpPE HE MPEAYCMOTPEHO pErylupoBaHHe O0O0s3aHHOCTEH MO0 BEIEHUIO

JOMAaIIIHET O XOSHﬁCTBa, HHTUMHYIO KU3Hb CYIIPYI'OB, 06H1€HI/IC C ACTbMHU U JOP. A
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3a TpaHUIEH, B CBOI OYepellb, C IMOMOIIbI OpayHOTO JOTOBOpPAa BO3MOKHO
YPETYIUPOBAHUE HE TOJIBKO UMYIIECTBEHHBIX OTHOLIEHU, HO TAK)KE U JIMYHBIX

4)B  COOTBETCTBHM C POCCHICKHUM 3aKOHOJATEIBCTBOM  3aKperuieHa
BO3MOKHOCTh M3MEHEHUS] OpauyHOro COIJIAIIEHUs M TOCIe 3aKIoueHus: Opaka 1o
xenanuto cynpyros. B EBpone u CILIA BHeceHne n3MEHEHUH BO3MOYKHO TOJIBKO
710 3aKJIF0YEHHs Opaka, a mociie ye TOJIBKO MO pelleHnto cyaa. Takas npoueaypa
OCYILECTBIISIETCS B pPa3HbIX CTpaHax Mo-pasHomy. Hampumep, Bo @PpaHuuu,
Utanum u I'epMaHuud TOpPAJOK M YCIOBHS 3aKJIIOYEHHS OpayHOTO YETKO
ONpENENEeHbl B  3aKOHOJATENbCTBE W MaJlelllee  OTCTYIIEHWE  BJIEUYET
HEJIEHCTBUTEIBLHOCTh OpAaYHOr0 KOHTpaKTa. B cTpaHax aHIIO-CAKCOHCKOTO IpaBa
OoCOObIX TpeOOBaHMM K TpOUEAype 3aKIIOUeHUss OpadyHOro  JOroBopa
3aKOHOJATEIbCTBOM HE MpeaycMoTpeHo. OOsA3aTeNbHBIM YCIOBUEM SIBISETCA
NUCbMEHHAsT (opmMa M TOANHMCAHWE COTJAUIEHUS JOJDKHO IIPOMCXOJIUTh B
IIPUCYTCTBUU CBUACTEIICH.

N3ydyenne 3apy0eXHOro OIbITa OYEHb BaXHAsl COCTABISAIOLIAS IS
POCCHICKOr0 ceMernHoro npasa. [Ipexae Bcero, MOXXKHO NEPEHSTH MOJIOKUTEIbHBIE
MOMEHTHI 3apy0eKHOTO ombITa. Takke, MOKHO M30€KaTh OIIMOOK, KOTOPBIE paHee
ObLIM JOMYILIEHbl B HMCTOPUM 3aKOHOAATENIbCTBA JPYTMX CTpaH. AHaIU3Hpys
3apy0eKHOE 3aKOHOJATEIBCTBO MOKHO BOCIOJIHUTH MPOOEIbl B OTEUECTBEHHOM
3aKOHOJATEIbCTBE, A TAKXKE YJIY4YIIUTh YK€ CYIIECTBYIOIIME HOpM. JlaHHBIE
CIOCOOBI, TIEPEHSTHIE U COBEPIICHCTBOBAHUS 3aKOHOAATENIbCTBA OCOOEHHO YETKO
IPOCIEKUBAIOTCS B BOIPOCAX C JIOTOBOPHBIM PEXUMOM HMYLIECTBA CYIPYTOB,
noToMy 4to B Poccum TakoW HWHCTUTYT, Kak OpayHbIi JOTOBOp SIBISETCS
OTHOCUTEIBHO HOBBIM M OKOHYATEIbHO HEC(OPMHUPOBAHHBIM, B OTJIMYHE OT
JIpYruX CTpaHax, I'Ie YK€ Ha MPOTSHKEHHH JOJITOTO BPEMEHHU PACIPOCTPAHEH

JOTOBOPHOM PEKUM UMYIIECTBA CYIIPYTOB.
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I'naBa 2. 3aKkoHHBIH peKUM HMYILECTBA CYNPYIoB M0 3aKOHOAATEJbCTBY PD

2.1. IlonsiTHe M CYIIHOCTH 3AKOHHOI'0 Pe;KMMA UMYIIECTBA CYNIPYIroOB.

B cooTBeTcTBMM ¢  pPOCCHMMCKMM  3aKOHOJATEJIBCTBOM  CyIpyram
MPEIOCTABIEHO IPABO BHIOOPA OMPEIENISTh PEKUM UMYIIECTBA CYIIPYTrOB, TO €CTh,
Kak Oyay peryaupoBaTbCsi HX HMMYUIECTBEHHBIE IPABOOTHOUIEHUS. 3aKOHOM
IIPEAYCMOTPEH JIBa PEKMMa MUMYLIECTBA CYNPYTOB — JIOTOBOPHOW M 3aKOHHBIN
pPEXHUM, KOTOpBIE pErNIaMEHTUPYIOTCS riaBoil 7 u rnasoil 8 CemeitHoro Kogekca
Poccniickoro ®enepannu. CoriacHO CEMEMHOMY 3aKOHOAATENBCTBY CYNPYTH
BIIpaBe 3aKJIOYUTh OpayuHbIil JTOrOBOpP, B KOTOPOM CMOTYT ONpPEIEIUTh CBOU
UMYILIECTBEHHBIE TIpaBa W OO0S3aHHOCTM B ImepuoJ Opaka aubOO IMOCHe €ero
PacTOPIKEHUS.

B ciyyae eciu MMyIIECTBEHHBIE IIPAaBOOTHOLICHUS MEXIYy CyIpyramu
pPEryJIMpPYyIOTCST HOpPMaMu JEHUCTBYIOLIETO CEMEWHOIO 3aKOHOJATENbCTBA, TO
CJIEyeT TOBOPUTh O 3aKOHHOM pexume. B c1. 256 I'paxkaaHCKOro KojAekca U B
rimaBe 7 CeMEWHOro 3aKOHOJATENbCTBA  COAEPIKATCA HOPMBI, MOCBSIICHHBIE
PETryIMPOBAHUIO COBMECTHOM COOCTBEHHOCTH MYXa U YKCHBI.

3aKOHHBIA  PEKUM B COOTBETCTBUM C TOJIOKECHUSMH CEMEUHOTO
3aKOHOJATEIbCTBA, IO OOIIEMY MpaBUIy, SIBJISETCS YHHBEPCAIbHBIM, T.€. OH
JEHUCTBYET TOT/a, KOTr/la OpadHbIi 1OrOBOP MEX]Y CYNPYraMu 3aKjtoyeH He ObLIL
CrnenoBaTellbHO, NEPBOHAYAIBHO JACWCTBYET MPE3YMIILHS 3aKOHHOIO peXuMa
MMYIIIECTBA, €CIIM CyNpyramMu He ObUIO 3aKJII0YeHO OpadyHOe CorjalleHue.

B psine 3apyOexHbIX CTpaH 3aKOHHBIM PEXHUMOM HMYIIECTBA CYNPYroB
SBIIIETCSL PEXKUM UX pa3AesibHOM coOcTBeHHOCTU. K mpumepy, B Takux cTpaHax,
Kak B ABctpanuu, ABctpun, bonrapuu, I'peunn, Cunranype, Typunu, SAnonun n
ap. ctpadaxX. A BoT B Anbanuu, benbrun, Urammu, Kurae, Uexuun, u moytu Bcex
MOCTCOBETCKUX CTPaHaX 3aKOHHBIM SIBJIIETCS PEXUM COBMECTHOM COOCTBEHHOCTHU

Ha HMMYIIECTBO, MpHOoOpeTeHHOoe B Opake. B HEKOTOpHIX cTpaHax, HampuMmep
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Bretnam, Unnonesus, Hunepnanapel, Pyanna v Ap. 3aKOHHBIM SIBJISIETCS PEXKUM
COBMECTHOM COOCTBEHHOCTH Ha BCE UMYILIECTRO.

B Hacrosiiee Bpemsi B Poccun 3aKOHHBIM PEKUMOM HUMYIIECTBA CYIPYroB
MIPU3HACTCS PEKUM COBMECTHONM COOCTBEHHOCTH MMYIIECTBA CYIPYroB, HAKUTHIN
B mnepuoj Opaka. Cymnpyru MOryT caMH OIpPENEisTh CBOM HMYIIECTBEHHbIC
OTHOILICHUS TTOCPEICTBOM 3aKIIOUEHHUSI OpavyHOTO JIOrOBOPA.

B cootBerctBuu ¢ 1. 1 ct. 33 CK P® 1niog 3aKOHHBIM PEKUMOM HUMYIIIECTBA
CYyNpyroB IMOHUMAETCS PEKUM COBMECTHOM COOCTBEHHOCTH, KOTOPBIA, B CBOIO
ouepe/lb, PeryJupyeTcs HOPMaMH TPaKJIaHCKOTO 3aKOHOJATeIbCTBa, Kak oOIas
COOCTBEHHOCTh 0€3 ompeeseHus N0au Kaxaoro cooctBenHuka (m.2 cr.244 I'K
P®). YyacTHUKM COBMECTHOM COOCTBEHHOCTH COOOINA BIIAJICIOT M MOJB3YIOTCS
OOIIMM MMYIIECTBOM, M KaXJbIH U3 COCOOCTBEHHHMKOB HMEET IIpaBO Ha

HMYIICCTBO B LCIIOM.

JI0 peBOJIIOIMY, IIPU PETYIMPOBAHUU HUMYLICCTBEHHBIX IIPABOOTHOLICHUN
MEXKIy CyIpyramu TPUICPKUBAIACH IMPUHIMINA TOJHOM pa3AeNbHOCTH, T.€. Y
KaXXJ0ro U3 CynpyroB ObUIO CBOE€ COOCTBEHHOE UMYIIECTBO, U CYIPYT'H MOTJIM UM
CaMOCTOSITEIIBHO pacropsbkaicsa. B ToO BpeMsl Takoro mOHATHs, KaK «COBMECTHO
HQXNATOE HMMYIIECTBO» HE CylecTBOBAIO. OTCYTCTBHE JAaHHOTO TIOHATUSA B
3HAYUTENIbHOM Mepe o0Jierdajgo mpouenypy pasielia HMYIIEeCTBa MEXIY
CylpyraMy B ClIy4ae HMX Pa3BOJa, IOCKOJIbKY, MO CYTH, pa3/eiia UMYIIECTBA HE
MPOU3BOAMIIOCHh W KaXAbIH K3 CYNPYrOB OCTABAJICA CO CBOUM COOCTBEHHBIM
UMYIIIeCTBOM (TIOJyYEeHHBIM Kak J0 Opaka, Tak ¥ BO Bpems Opaka). Ho cimemyer
3aMETHUTh, YTO B LIEJSAX 3aIIUTHI HHTEPECOB TPETHUX JIMI], OCOOCHHO KPEIUTOPOB,
npu OOpallleHUH B3BICKAHMS MO J0JraM Ha UMYIIECTBO OJHOTO M3 CYNPYTOB,
Haxojsmeecs B OOIIeM WX KBapTHUpE, CYLIECTBOBAJIO MPAaBUJIO, YTO BCE, YTO
HaxXOJUTCS B KBAPTHUPE, NPUHAIEKUT TOMY CYNPYry, ¢ KOTOPOrO MPOU3BOANIOCH
B3bICKaHUE, TIO3TOMY BCE, YTO HAXOJWJIOCh B KBApTHPE MOTJIO OBITh OMUCAHO U
nmpoaaHo 3a gouru. K npuMepy, €ciii KpeIUTOphl ¢ YNOJHOMOYEHHBIMU JIMIIAMU

SBWJINCh B KBapTUPY OMNMUCHIBATh 3a JOJIM BeHM (UMYILIECTBO) MYyXKa, TO
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HaXOJSIIMNCSA B KBapTUPE pOslb, MPUHAAIEKAILUN (POPMATIBHO KEHE, MOT' OBITh
TaKk)Ke KOH(PUCKOBAH.

B cr. 105 Koxekca PCOPC 1918 roxa 06 akTax rpakIaHCKOTO COCTOSHHS
rOBOPUJIOCH, YTO Opak HE co3AaBall OOIIHOCTH MUMYLIECTBa Cynpyros. [[ns Toro,
9TOOBI 00ECIEUYNTh PABHOIPABHUS CYNpyroB B Opake, 3aKOHOJATEIbCTBOM  OBLIO
YCTaHOBJIEHO, YTO MMYILECTBO, KOTOPOE MY M >KEHa HAXKUJIM BO Bpems Opaka,
CTAaHOBUJIOCh COOCTBEHHOCTBIO TOTO CYIIpyra, KOTOpBIM €ro 3apadoTan WM XKe
npuoOpes Ha CBOM COOCTBEHHBIE cpencTBa. Ho Ha mpakTuke, HaHHAas HOpMA,
3HAYUTEIBHO YyXYyALIaja II0J0KEHUE, MPEXKIE BCETO, KEHIIMHBI — B IEPUOJ
0e3paboTuLlbl, BOWHBI, >KEHIIMHbI (DAaKTUUYECKHM HAXOJWIHCh 0€3 CpelCcTB K
CYILLECTBOBAHMIO, IOCKOJIbKY OHHU HE MMEJIM MpaBa Ha 10X0bl Myxel. Takxe oHr
HE MMEJIM NpaB Ha 3apa0OTKU MY>KEH TOrja, KOrja BBEJIM JOMAIIHEE XO34KiCTBO
WIM 3aHMMAJIMCh BOCIUTAaHUEM JieTel. BenencrBue 3Toro, sKEHIIMHBI BO MHOTHX
CllydasX TIOJHOCTBIO 3aBUCEIM OT MYy)KEH, 4TO O€3yClIOBHO, HE SBISJIOCH
CTUMYJIOM K YKPEIUIEHUIO CEMBHU.

B 1926 romy Komekc 3akomoB PCOCP o Gpake, cemMbe H OIeKe’
yCTaHaBJIMBaJ, YTO UMYILECTBO, KOTOPOE CYNPYrd HAXXUIU B Opake, sSBISETCS MX
oOmell COBMECTHOM COOCTBEHHOCTBIO. M3MeHeHus pa3efnbHOro pexuma
UMYILECTB CYNPYroB OBLJIO MOTHMBHPOBAHO TEM, YTO CEMbS COBMECTHBIMU
YCUJIMSIMU U CPEICTBaMU Ha)XMBaja HEKOTOPOE MMYILECTBO, B KOTOPOM HE OBLIO
BO3MO>KHOCTH YCTaHOBHUTb, KOMY, 4TO JOJDKHO NpuHaaiexano. [loaromy B cr. 10
Konekc PCOCP 1926 roma omnpenensyioch, YTO UMYIIECTBO, MPUHAJJICKABIIIEE
CyIpyram /0 BCTYyIUIEHUSI B Opak, OCTaBajoCh MX pa3AesibHbIM HMYIIECTBOM, a
MMYIIIECTBO, KOTOPOE OBLJIO HAXXUTO CYNpyramMu BO BpeMsl Opaka, CUMTAIOCh HX
o0IMM HMMYIIECTBOM CymnpyroB. B ciydae cmopa, pasmep, NpuHAJIeKAIIEH

KKJIOMY U3 CYIIPYTOB JOJIH, ONPEAEISIICS CYA0M.

! Koznekc 3aK0HOB 06 aKTax IpakKIaHCKOrO COCTOSIHHS, OPAYHOM, CEMEIHOM H OIEKYHCKOM
npaBe PCOCP ot 16 cents16ps 1918 1. // CY PCOCP. 1918.- Ne 76-77.- Cr. 818.

2 KomeKe 3aKOHOB O opake, cembe u orieke PCOCP ot 19 nos6pst 1926 1. // CY PCOCP.
1926. -Ne82.- Cr. 612.
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Crt. 253 I'paxxmaHckoro 3akoHojaresbcTBa U CT. 35 CeMmelHOro Kojekca
Poccuiickoit deneparuu peryinupyeTcsi BilaJieHue MOJb30BaHUE U PaCHOpsKEHUE
CylpyraMy UX COBMECTHBIM UMYIeCcTBO. Cynpyru o0jaagaloT paBHBIMU MpPaBaMu
Ha OCYIIECTBJIECHUE CBOEro IpaBa COOCTBEHHOCTH B OTHOIICHHH OOIIETOo
uMyniectBa. B COOTBETCTBMM C  BBINICYKAa3aHHBIMU  CTaThSIMU  BIIJICHHUE,
MOJIb30BAaHUE U PACHOpsLKEHUE OOIed COBMECTHOM COOCTBEHHOCTBIO CYIPYrOB
OCYUIECTBIISIOTCS TOJIBKO JIUIIB C 000IOTHOTO COTJIacHsl CYNPYTOB.

Ecnu chenka, mo pacnopssKEHHIO OOIIMM HMMYIIECTBOM CYIPYTOB, OyZeT
coBepiieHa 0e3 corjiacusi OJHOTO U3 CYNPYroB, TO OHa IO TpeOOBaHUIO
3aMHTEPECOBAHHOIO CYNpyra MOET ObITh MPU3HAHA CYJOM HEIECUCTBUTEIBHOMH,
eciu OyleT JoKa3aHo, 4TO Jpyrasi CTOpOHa B CJACJIKE 3Haja WK 3aBEJOMO JOJIKHA
ObLJ1a 3HATh O HECOTJIACHH JIPYTOTO CYNpyTa Ha COBEPIICHUE TAHHOM CIEIKH.

B Cewmeitnom 3akoHomarenscTBe Poccniickon denepanny 3aKperuieHbl MOJT0KEHUS
M0 PETyJIUPOBAHUIO CJHIENIOK, COBEPIIAEMBIX OJIHUM W3 CYNPYroB, OOBEKTOM
KOTOPBIX SIBJISIETCS] HEABUKMUMOE UMYIIIECTBO M3 00111el COOCTBEHHOCTH.

[Ipexxne Bcero, OTMETUM, YTO OOBEKTHI HEJABMKMUMOCTH 3aKpeIUIeHbl B 1.1
ct. 130 'K P®. B coOoTBETCTBMM C JaHHOM HOPMOW K HEJIBMKHMMBIM BeEIlaM
OTHOCSITCS: 3€MEJIbHbIC YYaCTKH, YYACTKH Hep, 000COOJECHHbIE BOJIHBIE OOBEKTHI
U BCE, YTO MPOYHO CBSI3aHO C 3€MJICH, TO €CTh OOBEKTHI, IEPEMEILICHUE KOTOPHIX
0e3 Hecopa3MepHOTo ymiepba WX Ha3HAYCHHIO HEBO3MOXXHO, B TOM YHCJIE Jieca,
MHOTOJICTHUE HACAXKJICHUS, 3JaHUS, COOPYKECHHS, OOBEKThl HE3aBEPIICHHOTO
CTpPOUTEIhCTBA. B OpadHO — CEMEWHBIX MPABOOTHOMICHUSX MEXKIY CYNpyramu
00BEKTaMH HEJBUKUMOCTH, KOTOPHIE OTHOCATCA K COBMECTHON COOCTBEHHOCTH
CYNpPYTOB, Yallle BCETO SBJISIIOTCS JKUIIbIE JIOMa, KBAPTHUPHI, 3€MEJIbHbIC YYaCTKH,
HEXUJIbIE TTOMENICHHSI, 00BEKTHI HE3aBEPIIICHHOTO CTPOUTEIHCTBA.

B .3 cr. 35 CK P® 3akpernieHo, 4TO [Ij1s1 COBEPIICHUS OJHUM U3 CyIPYroB
CHCIIKM TI0 PACIOPSDKCHUIO HENBIKUMOCTBIO W CHEJKH, KOTOopas Tpedyer
HOTapUaJIbHOTO yJAOCTOBEPEHUS U (WJIM) PETUCTPAIIMU B YCTAHOBIEHHOM 3aKOHOM

MOpsAAKE, HCO6XOI[I/IMO IOJYYUTE HOTApPHUAIBHO YAOCTOBCPECHHOC COrjacue

JPYroro Cympyra.
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Cynpyr, 4b€ HOTApUAIBHO YAOCTOBEPEHHOE COTIJIACHE Ha COBEPUICHUE
yKa3aHHOM ClIeKU He ObUIO TOJIy4€HO, BIpaBe TPeOOBaTh MPU3HAHUS CHCIKU
HEJICHCTBUTEIBHON B Cy16OHOM MOpPSJIKE B TEUEHHE I0/la CO JTHS, KOTJla OH y3Hal
WM JIOJDKEH OBbLT y3HATh O COBEPIICHUU TAHHOW CHCIKH.

JlaHHasT HOpMa, HECOMHEHHO, CIIY>)KUT JJIsi 3aIlMThl MHTEPECOB CEMBU OT
HEOOJYMaHHBIX pEIIeHHI HEeT0OpOCOBECTHOTO cympyra. B Toxe Bpemsi HOpMa,
3akperieHHas B cT. 35 CK P® He nportuBopeunt ['paxgaHcKomy
3aKOHOJATENbCTBY, T.K. B I. 4 cT. 253 'K P® 3akperieHa BO3MOXHOCTH
yctaHoBlieHHsT OTiM4HOro ot I'K P® pexuma BraaeHus, MOJIb30BaHUSA W
pacnopsKEHUs COBMECTHOM COOCTBEHHOCTBIO.

Uro kacaercs LEHHBIX Oymar, KOTOpBIE SIBIIAIOTCS OOBEKTaMU OOLIETro
MMYILIECTBA CYIIPYTOB, TO JEUCTBYIOIIME HOPMBI POCCUKHCKOTO 3aKOHOIATEIBCTBO,
a uMmeHHo: ['paxxnanckuil kogekc PO, denepanbHbiil 3aKkoH 0T 26 nexadps 1995 r.
No208-D3 «O6 akmonepHbIX obmecTBax» u denepanbHbINA 3aKOH U OT 22 anpes
1996 1. Ne39-®3 «O pbiHKE IEHHBIX OyMmar» He COJep)KaT yKa3aHUs Ha
0053aTENbHOCTh PETUCTpAllMU CIEJIKA C LEeHHBIMH OyMaraMu, a Takxke Ha
HEOOXOMMOCTh IMOJIy4YE€HUsI HOTapUalbHO yIOCTOBEPEHHOTO COIJIacUsi OJIHOTO U3
CYNPYTOB JUIsl COBEpLIECHUS JAHHOU CIIEIIKU.

Cormacho n. 2 cr. 164 T'K P® 3akoHOM MOXET OBITb YCTaHOBJICHA
HEOOXOJUMOCTh  TOCYAApPCTBEHHOM  perucTpanus CHEJIOK C  JBHKUMBIM
MMYIIIECTBOM OIPEAETIEHHBIX BUJIOB.

B cr. 8 ®enepanbHoro 3akoHa «O PHIHKE LEHHBIX OyMar» 'yCTAHOBICHO,
YTO CHEUUAIBHO YIOJIHOMOYEHHbBIE OPTaHbl OCYHIECTBIAIOT JIMIIb YYET MEepPexoa
npaB Ha IIEHHbIE OymMaru MmyTe€M BHECEHMs CIEUUaIbHOW 3amucu B PEECTp, UTO,
camMo 1o cebe, He SBISETCS perucTpanuel cIeloK C ILEHHbBIMH Oymaramu,

IIOCKOJIBKY Yy BJaaciibla aKIMi ecCThb ImpaBoBasi BO3MOKHOCTb HC COO6H.IaTB

! ®enepanpubiii 3akon «O pHIHKE HEHHBIX Gymar» ot 22.04.1996 N 39-®3 // Cobpanue
3akoHoarenscTBa Poccuiickoit deneparum ot 1996 ., N 17, ct. 1918
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ACPKATCIIIO peeCTpa O MEPEXOAC IMpaB Ha aAKIMHU, a4 TAKKC OTCYTCTBYIOT KaKHC-

100 Mephl BO3ACHCTBUS Ha JIMI0, HE COOOIIUBIIIEE O TAKUX JECHCTBUSX.

2.2 CocTaB 00111€r0 U pa3/ieIbHOI0 UMYIIECTBA CYNPYIOB.

OO1iee HWMYIIECTBO CYIPYTOB COCTOMT M3 COBOKYMHOCTH Pa3IHYHBIX
MaTepHalbHBIX OJar, HaXXUTBIX CynpyramMd BO Bpems Opaka. Myx u KeHa
HAJCJICHBl  PaBHBIMH  TIpaBaMH TIPH  PACHOPSOKEHUH WX COBMECTHOMU
cooctBeHHOCThIO. [lo cBoeil mpupone, coBMecTHass COOCTBEHHOCTb CYIPYIOB
SBIISIETCSI O€3 JTOJIEBOM, U MOXET CTaTh MPEAMETOM CICIKH IIPH HATUYUN COTIIACHS
o0oux cynpyroB. B mpoTHBHOM citydae c/iejka MOKET ObITh OCIIOpEeHa B CyAeOHOM
MOPSIJIKE U MPU3HAHA HEJCUCTBUTEIHHOM.

3aK0H BBICTYIMA€T HEKUM TapaHTOM HMMYIIECTBEHHBIX MpaBa WICHOB CEMbH
IpU OCYIIECTBJICHUM OIepaluii ¢ o0beKTaMu HenBMXKUMOcTU. Hampumep, ans
OCYIIECTBJICHUS CHACNKH KYIUTA — MPOAAXKU JKUJIOTO JIOMa, KBAPTUPBI WA JTa4vu
OTHUM W3 CYIPYroB HEOOXOJUMO TIOJYyYUTh HOTAPHAIBHO YIOCTOBEPEHHOE
corjacue Ipyroro cympyra.

OO0miee UMyIIECTBO CYNPYroB MOXET OBITh Pa3feieHO MEXAY HHUMH B
mo0oe BpeMsi, Kak B Tiepuoj; Opaka, Tak M moclie ero pacropkenus. C
TpeOOBaHHEM O paszieliec COBMECTHOW COOCTBEHHOCTH MOMKET BBICTYNHUTh U
KPEAUTOP OAHOTO W3 CYIPYTOB, XKEJAIONIUN B3BICKATH C HETO 3aJI0JDKEHHOCTb.
Ecnu pasHormacusi Mexmay CynpyraMu OTCYTCTBYIOT, TO pas3fel HMYIIECTBa
MPOU3BOAMUTCS B JOOPOBOJIBHOM TIOPSJIKE, HO €CIM CYyNpyraMm KOMIIPOMHCCA
JOCTUYb HE yIaJI0Ch, TO JaHHBIN TPOIECC OCYIIECTBISIETCS B CyI€0HOM MOPSIIKE.

XoTenock Obl OTMETUTD, YTO CYIIPYTH UMEIOT MIPABO 3asBJISATH TPEOOBAHUS O
paszene MMyIIeCTBa €Ile B TEUEHUE TPeX JIeT TMOcje pacTopxkeHus Opaka. B
ciydae, eciu 00Ilee MMYIIECTBO CYNPYTrOB, PETYIHPYETCS 3aKOHHBIM PEKUMOM,
TO JIONM MYyXa ¥ >KEHbl B COBMECTHOW COOCTBEHHOCTH MPHU3HAIOTCS PaBHBIMH,

HECMOTpsI Ha pa3Mmep (MHAHCOBBIX BJIOKEHHUH Ka)KJIOTO U3 HUX B MEpHoJ Opaka.
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OpnHako, cyA MOXKET OTCTYNUTh OT HNPHUHIMIIA PAaBEHCTBA AOJIEH CYINpPYTOB, €CIIU
3TO OyeT HeOOXOAUMO JJIsl O0eCreYeHUsI MHTEPECOB JIETEH.

Hmy1iecTBO, KOTOPBIM MOJIb3YeTCs PeOEHOK, HE MOXKET OBITh MPEIMETOM
paszena Mexay ObIBIIMMHU CylpyraMu. /JlaHHOe MMYIIECTBO NEpenaeTcs TOMYy U3
poIuTENEH, C KOTOPBIM OCTAETCsl KUTh HECOBEPILICHHOJETHHIN peOeHoK. Takxke,
TO Kacaerci M BKIAJIOB, KOTOpbIE CYNPYTrd BHOCHJIM HAa MM HX OOIIMX
HECOBEPILICHHOJIETHUX JIETEH B KPEAUTHO — OAHKOBCKHE OPraHU3alUU.

Eme omHuM ocHOBaHWMEM Ui CyJa OTCTYIUTH OT IIPUHLMIA PABHOTO
paszena oOIIero MMYIIECTBA SIBISETCS TsKenas OOJIe3Hb WM MHBAJIUIHOCTD
OJITHOTO U3 CyIIPYTOB.

[TonoxxeHuss CEMEWHOr0 3aKOHOAATENBCTBA 3aKPEIUIAIOT, 4YTO Ipasa
CypYyroB BIAJETh, IIOJIb30BATbCA U PACHOPSKATHCS MMYIIECTBOM, KOTOPOE
SBJISIETCS COBMECTHOM COOCTBEHHOCTBIO UJIEHOB KPECThSIHCKOTO ((pepMepCcKoro)
X03sicTBa, ompeaesitorcsa craTtbsimMu 257 u 258 'K P®. B cooTBeTcTBUU C
YKa3aHHBIMH CTaThsIMU: «UMYILIECTBO KPECThSIHCKOTO ((epMepCKOro) Xo3siicTBa
MPUHAJIEKUT €ro WiIeHaM Ha MpPaBe COBMECTHON COOCTBEHHOCTH, €CIIM 3aKOHOM
WU JIOTOBOPOM MEXKJIYy HUMHU HE yCTaHOBJIeHO uHoe». B cr. 257 IT'K P®
NepeuncieHbl  OOBEKTbl, KOTOpbIE O00ECHeUYMBAIOT  CEIbCKOXO3WCTBEHHOE
npou3BoacTBO. K  HaHHBIM OOBEKTaM  OTHOCSTCS: MPEAOCTABICHHBIA B
COOCTBEHHOCTh AITOMY XO3SICTBY WM TPUOOPETEHHBIM 3E€MENIbHBIH YYacTOK,
HACAXKJICHUS, XO3SMCTBEHHBIE M WHBIE MOCTPOMKH, MEIUOPATHBHBIE U APYrue
COOPY’KEHHS, MPOIYKTUBHBIA M pabounii CKOT, MTHUIA, CEITbCKOXO3SWCTBCHHAS U
WHas TEXHUWKAa U 00OpYyJOBaHHE, TPAHCIIOPTHBIE CPEACTBA, MHBEHTApPh U JAPYroe
MMYILIECTBO, MPUOOpPETEHHBIE Il XO35HCTBAa Ha OOIIME CpelcTBa €ro 4JCHOB.
OO1IMM UMYIIECTBOM KPECThSIHCKOTO XO3SHCTBA SBISIOTCS IUIOJbI, MPOAYKIHS U
JIOXO/1bl, IOJIYYEHHBIE B PE3YJIbTATE XO3AMCTBEHHOM JeATeIbHOCTU. [lonb30Banue
MMYLIECTBOM IIPOMCXOJMUT II0 B3aUMHOMY COTJIACHIO BCEX UICHOB XO35MCTBA.
Crenky 1o pacrnopspKEHUI0 MMYIIECTBOM OCYLIECTBIISIET TIJlaBa XO3SMCTBA WIIU

HHOC NOBCPCHHOC JIMIIO.
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Tak, M.I'. MaceBud oTMedaeT, 4TO IO 3aKOHY, KpOME€ COOCTBEHHOCTU
YJICHOB KPECThSHCKOTo ((hepMepcKoro) xo3siicTBa, Cympyrd MOTYT UMETh CBOIO
oOITyr0 COOCTBEHHOCTh Ha BEIIH, TPUOOPETECHHBIC TSI CEMbH, JEHEKHBIC BKJIA]IBI
¥ pyrHe 00beKThl . Kax/Ipli U3 CYmpyroB MOKET UMETh B CBOCH COOCTBEHHOCTH
BCILIM, HAMNpUMEpP, IMOJYyUYCHHBbIE 10 HACIEJACTBY, BEIIM WHAUBUIYATHHOTO
noib3oBaHusi U Jp. CrenoBarelbHO, B 3aBUCMMOCTH OT BHJAa M Ha3HA4YCHUS
UMYIIECTBA, HCTOYHMKA €ro MpUOOpETEeHHs y WICHOB KPECThIHCKOTO
(bepMmepckoro) xo3siicTBa MOTYT OBITh pa3HbIE TpaBa Ha MPUHAIICKAIIEE UM
MMYIIECTBO.

K coBMecTHOMY UMYIIIECTBY OTHOCUTCSI UMYIIIECTBO, HAXKUTOE CYIIPyraMu B
nepuoj, Opaka, HampuMep, JTOXOJbl KaXJIOro W3 CYOpPYroB OT TpPYJIOBOM
JEATEIIbBHOCTH,  MPEINPUHUMATEIbCKOM  JIESITEIBHOCTH U PE3YJIbTAaTOB
WHTEJJIEKTYaIbHOU JESATEbHOCTU, TOJYYEHHbIE UMU TIEHCHUM, TTOCOOUS, a TaKkKe
WHBIC JICHEKHBIC BBIILIATHI, HE MMEIOIINE CIEHHAIBHOTO IEJIEBOTO HA3HAUYECHUS
(CyMMBI MaTepuaIbHOM MTOMOIIM, CYMMBI, BBITUTAUYEHHBIE B BO3MEIIEHUE yIepOa B
CBA3M C YTpaToOll TPYAOCIHOCOOHOCTH BCIEACTBUE YyBEYbs JIMOO HWHOIO
MOBPEXICHUS 310pOoBhs U Apyrue). B coorBerctBum ¢ m.2 ct. 34 CK PO obmum
MMYIIECTBOM CYNPYTOB SBJISIOTCS. MPUOOPETEHHBIE 3a CYET OOIMX JI0XOJI0B
CyNpyroB ABWKUMbBIC U HEJIBUKUMBIE BEIIIH, LICHHbIC OyMaru, mau, BKJIabl, 10U B
KaluTaje, BHECEHHbIE B KPEIWUTHBIC YUPEXKACHUS WIHM B HHbIE KOMMEPUYECKHUE
OpraHu3alliy, 1 J000€ JAPYroe HAKUTOE CylpyraMu B Nepuoj Opaka UMYIIECTBO
HE3aBUCUMO OT TOTO, HA UMS KOTO W3 CYyNpPYyroB OHO MPHUOOPETEHO MO0 Ha UMS
KOTO WJIM K€M M3 CYNPYTOB BHECEHBI JICHEKHBIE CpeacTBa. JlaHHOE MMYIIECTBO
€CJIM JIOTOBOPOM HE YCTAHOBJICHO MHOE, B ClIydae pasjiesla UMYIIECTBa JCJIUTCS
MOIoJIaMm.

BcenencrtBue storo, nr000# J0XOJ, MOTYYECHHBIM KaXKIbIM U3 CYNpPYyroB, a
TaK)Xe UMYIIECTBO, MPUOOPETEHHOE HA CPEACTBA OT JOXOJOB CYIPYTOB, SBIISIFOTCS

ux o0meil coBMecTHON coOcTBeHHOCThIO. B m. 3 cT. 34 CK P® 3akpemieHo, 4to

! Macesnu M.T'. Cemeitnbrit konekc P® c kpatkum kommeHntapueMm. M., BEK, 1996, c. 98
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KOIJIa OJWMH M3 CYNPYroB MO YBAXUTEIbHBIM MNPUYMHAM HE HMMEET
CaMOCTOATENLHOTO 3apaboTKa, HO B TOXE BpeMs 3aHUMAETCS JIOMAlTHUM
XO3SIICTBOM, BEJET YXOJ 3a ACTbMH U T.I., OH UMEET paBHbIe MpaBa Ha olIiee
umytectBo. CienoBaTeabHO, 3aKOHOJATENh YpaBHSI MpaBa Kak paOOTarolIero
(moJtyyaroiero 10X0/) Cynpyra, Tak 1 He paboTaromIero.

[ToMrMO, COBMECTHOTO UMYIIECTBA KaXKIbI M3 CynpyroB 00JagacT CBOUM
JUYHBIM uMyIlIecTBOM. B cootBerctBuum ¢ m2 cr. 36 CK P® x Bemam
WHJVMBUAYAJILHOTO TIOJIb30BaHUSI ~ OTHOCSTCS: OJIeKaa, OOyBb, JieueOHbIE U
KOCMETUYECKHE TMpenaparbl W Apyrue (3a HCKIIOYEHUEM JparoleHHOCTEeH U
JIPYrUX NPEeIMETOB POCKOIIN), HECMOTPS Ha TO, YTO OHU OBbUIM NMPUOOPETEHBI BO
BpeMs Opaka 3a cueT OOIIMX CPEACTB CYIPYroB, OTHOCITCS K COOCTBEHHOCTH TOTO
CyIpyra, KOTOPbI UMU MOJIb30BAJICS.

B cooTBercTBHM C 3aKOHOJATENBCTBOM K JParolE€HHOCTSIM OTHOCSTCS
CIEAYIOIINE BHUABI M3JEIUNA: 30J0Thl€ BEIIW, IOBEIHUPHBIC U3JAEAUS U3
JIParoleHHBIX U MOIYJIParoleHHbIX METAIOB U KamHel. K mpeameraMm pockomu
ClieAyeT OTHOCUTH IICHHBIEC BEIU, MPOU3BEJCHUS HMCKYCCTBa, AHTUKBApHBIE M
YHUKAJbHBIE U3/IEIHs, KOJJIEKIIMH U Ipyrue Bemu. [IoHsTre pockomy MEHSeTcs ¢
o0mMM ypoBHEM Ku3HM B obOuiectBe. ClieloBaTeIbHO, BCErJa BO3HUKAET
npo0sema ¢ OnpeAesieHUeM, KaKie UMEHHO BEIlH CJIEyeT OTHOCUTD K MpeaMeTaM
pockomn. B ciiyyae BO3HHMKHOBEHHSI CIIOpa JIaHHBIM BOIPOC pa3pelaercs B
Cy1IeOHOM TOPSAKE C Yy4E€TOM KOHKPETHBIX OOCTOSITENILCTB W YCIOBUM KU3HU
cynpyros. JlokazaTelbCTBaMH MPH Pa3pelIeHUH 3TOTO BOIPOCA MOTYT BBICTyNaTh
CBUJIETEIHCKUE TTOKA3aHUs, KBUTAHIINH, Y€K U T.].

B crarbe 36 CK P® ckazaHo, 4YTO MMYIIECTBO, KOTOPOE MPUHAIIECKAIO
KOKJIOMY U3 CYIPYTOB J0 BCTYIUICHUS B Opak, a TakKe UMYIIECTBO, MOTYyUYEHHOE
OJIHUM W3 CYIpYyroB BO BpeMsi Opaka B jap (B MOpsJKE HACIEIOBAHHS WIIU IO
MHBIM 0€3BO3ME3/IHBIM ClIeJKaM) OyJeT SIBISTHCS €r0 JUYHONH COOCTBEHHOCTHIO.

JInyHble BelM CynpyroB HE MOJJIEKAT pa3/iesly, U OCTAIOTCS TOMY CYHpYyTYy,

KOTOpBIﬁ ABIIACTCA UX BJIAACIIBIICEM.
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OTrpanvueHue MMYIIECTBA, HAXKUTOTO CYNpyramMmu B Iepuoja Opaka, OT
JUYHOTO MMYIIECTBAa KaXJIOro U3 CYNPYroB HMEET BaXXHOE MPaKTUYECKOe
3HaueHne. OCHOBaHWEM BO3HUKHOBEHHSI COBMECTHOW COOCTBEHHOCTH CYIIPYTOB
ABJIIETCST O(PUIIMATBHO 3apErMCTPUPOBAHHBIM Opak B YCTAHOBJICHHOM 3aKOHOM
TOPSIZIKE.

B To Bpems, kak ¢akTuueckne OpavyHbIe OTHOIICHUS, BHE 3aBUCUMOCTH OT
UX TPOJODKUTEIBHOCTH, HE SBISIIOTCS OCHOBAaHMEM Il BO3HUKHOBEHUS
COBMECTHOW COOCTBEHHOCTH CYIPYroB. MyIiecTBeHHBbIE OTHOIIEHHWS, KOTOPHIC
BO3HHUKAIOT MEXIY (AKTUYECKUMU CyNpyram, OyAyT peryJupoBaTbCsi HE
HOpPMaMH CEMEHHOTO 3aKOHOJATEIbCTBA, a TIOJOXKCHHSIMH TPaXIAHCKOTO
3aKOHOJATEIhCTBA. Hampumep, K TakUM OTHOIICHUSM HEOOX0auMo Oyner
npumeHsaTh HopMbl ['K PO 00 ob1iieit 1o51eBoi cOOCTBEHHOCTH.

CocTaB TMYHOTO UMYIIIECTBA BKJIIOYAET B CEO:

1. HmymiectBo, KOTOpOE€ NPHUHAMICKAIO KAXKIOMY M3 CYINPYroB [0
BCTYIUICHHS B Opak;

2. NmymecTBo, MOy9eHHOE OJHUM W3 CYNPYroB BO BpeMs Opaka B jaap.
Heobxoaumo paznuuaTh MOAApKH, NpEIHA3HAYCHHbIC JJISI KaXKIOTO Cymnpyra B
OTIICTTLHOCTH OT CBaJIcOHBIX MOAAPKOB, KOTOPBIC, KaK MPABHUIIO, JCIAIOTCS 000UM
CylpyraMm, B TaKOM CJIy4ae aHHbIE TOJAapKH OyAyT OTHOCHUTBCS K OOmIei
COOCTBEHHOCTH CYMpyroB. B cBOl0 ouepens Beld, KOTOpbIE ObUIM MOAApPEHBI
OJIHAM CYIIPYTOM JIPYTOMY, TaK K€ OYIyT SBIATHCS pa3aelIbHONH COOCTBEHHOCTHIO.
B 3akoHOmaTeNnbCTBE OTCYTCTBYET 3amlpeT CYNpyraMm 3akiiodarh APYT C APYroM
IPaKJAHCKO — MPABOBBIC CACIKH, HO HA MPAKTUKE CICIKH, Kacarolluecs rnepeaadu
npaBa COOCTBEHHOCTH MEXKIy CyIpyraMu MPaKTUYECKHA HE BCTPEUYAIOTCHS.

3. HmymecTBo, TONIy4deHHOE B TOpsJKEe HacienoBanus. [lo maHHOMY
Croco0y TMOJydeHUsT MUMYIIECTBAa (PaKTUYECKH HE ObIBACT CIIOPOB, TaK KaK KPYT
HACJICTHUKOB BCET/Ia YETKO OMPE/IEICH 3aKOHOM WM 3aBEIaHUEM.

4. TlonyueHrs UMyIIIECTBA TI0O MHBIM O€3BO3ME3THBIM CIICITKAM.

B cyneOHOl mpakTUKe 1O TMOBOAY «OE€3BO3ME3THOCTH» CHCIKH H

MOJIYYCHHOTO TI0O HEW HMMYIIECTBA CYIIECTBY CIEIYIONIUN MPOOJIEMHBIN BOTPOC:
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SABnsercs nu  O€3BO3ME3JIHBIM  JOTOBOpP  IMOKM3HEHHOTO  COJAEp)KaHUA C
WOKJIMBEHUEM, 4 TaKXKE SBJISIETCS JIM HEABMKUMOE UMYIIECTBO, TPUOOPETEHHOE BO
Bpems Opaka OAHHMM U3 CYIIPYTOB Ha OCHOBaHHH 3TOTO JOTOBOPA, UX COBMECTHOM
COOCTBEHHOCTBIO?

[To oOmemMy mnpaBuiay, 10 OE3BO3ME3IHON CIEIKOW (IOTOBOPOM),
MOHMMAETCS, KOTJla OJHA CTOpOHA OO0sA3YyeTCs MPEeNOCTaBUTh YTO-IUOO JIPYyroi
CTOpoHe 0€3 TOJlydeHHs] OT Hee JEHENKHOTO BO3HAIPAXKICHUS WU HWHOTO
BCTPEUHOTO TpENOoCTaBiIeHUs. B CcBOIO ouepenb TOTOBOpP MOXXKU3HEHHOTO
CoJIep KaHMs C MXKIUBEHUEM HE OTHOCHUTCS K O€3BO3ME3HBIM CIEIKaM, TaK KaK B
COOTBETCTBHM C YCJIOBHSAMH JIOTOBOpa IUIATENBIIMK PEHTHI  00s3yeTcs
OCYIIECTBISTh MOKU3HEHHOE COJIEpP)KaHUE C WKAMBCHHEM TpakJaHUHA U (WIIN)
yKazaHHOro UM Tperbero nuna (nuiy). CopepskaHus Juila BKIOYaeT B cels
pacxo/pl, MaTepuanbHbie 3aTpathl. Cle10BaTENbHO, €CIIN COIEP)KaHNE WKINBEHIIA
A00 TPEeThero JHIa OCYLIECTBISUIOCh M3 OOILIEro ceMeiHoro OroJpkeTa, TO U
HEJIBUKUMOCTh, TPHOOpPETEeHHass HAa OCHOBAaHHMHM JOTOBOpAa PpEHTHI, Oyner
OTHOCUTBHCA K OOIIEH COBMECTHOW COOCTBEHHOCTH CymnpyroB. Ho B Toxe Bpewms,
€clli COJIep’KaHHEe MPOU3BOJAMWIOCH TOJBKO 3a CYET JIMYHBIX CPEACTB U JOXOJIOB
OJTHOTO W3 CYIPYTOB, WJIM K€ MPOU3BOAMIOCH A0 BCTYIUICHHsS B Opak, TO
OOBEKTHl HEIBMKUMOCTH, TOJyYE€HHBIE Ha OCHOBAHMM JOTOBOpPA PEHTHI OYAyT
SBJISATHCS JIMYHOU COOCTBEHHOCTBIO 3TOTO CYIIpyTa.

Ho npu omnpeneneHHBIX 00CTOSITENHCTBAX JIMYHOE UMYIIECTBO KaXKIIOTO U3
CYIIPYTOB MOXET OBbITh OTHECEHO K COBMECTHOMY MMyIecTBy. (CoriacHO crarbe
37 CK P®, umymecTtBo KaxJoro U3 CYNPYroB MOXET ObITh MPU3HAHO UX
COBMECTHOM COOCTBEHHOCTBIO, €CJIM Oy/IeT YCTaHOBJIECHO, UTO B Mepuoja Opaka 3a
cueT OOIIEero MMyIIECTBa CyNpyroB WIA UMYIIECTBAa KaXXJOT0 U3 CYNPYyroB JHO0
Tpyda OIHOTO U3 CYNPYroB OBUIM TPOW3BEACHBI BIIOKEHUS, 3HAYUTEIBHO
YBEJIMYMBAIONIME CTOMMOCTH O3TOTO HMYIIECTBAa (KamUTalIbHBIA PEMOHT,
PEKOHCTPYKITHS, TiepeodbopynoBanne u npyrue). CieqoBaTenbHO, B COOTBETCTBUU
C YKa3aHHOW HOPMBI, €CIM B NEpPHOJ OpayHbIX OTHOIIEHWH 3a cueT OOUIEro

HMYIICCTBA Kakas-imoo BCIIIb, KOTOpasd H3HA4YaJIbHO IIPpHHAMAJICIKAIAa TOJIBKO
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OJHOMY U3 CYHOpPYyroB, OyJIeT NOJABEpKEHa HW3MEHEHHsSM (YJIydlIarolluM ee
Ka4eCTBEHHO M, YBEJIMYUB TEM CaMbIM €€ CTOMMOCThH), TO JJaHHAs BEIllb IePECTacT
OTHOCHUTBCS K JIMYHOM COOCTBEHHOCTH JIMIIL OJHOTO CYIpyra M TMEpeXOIuT B
paspsl COBMECTHOH coOCTBeHHOCTH cynpyroB. Kak mpaBmimo, K Bemam
JUIUTEJIFHOTO COBMECTHOTO TOJIb30BaHMsI OTHOCAT: >KUJIBIE JOMa, Ja4H, PEYHOE
CYJHO, aBTOMOOMIIU, a TAKXKE CIOXKHbIE TEXHUYECKUE U DJICKTPOHHBIE YCTPOUCTRA.

[Ipexne Bcero, sl onpeesieHus] CTENEHH Y4acTHsl OJHOTO U3 CYIPYToB B
COOCTBEHHOCTH  JPYroro cyAbl  OyAyT  HCXOAWTh W3  COOTHOIICHHS
NEPBOHAYAJIBHOM CTOMMOCTH 3TOr0 MMYIIECTBAa U CTOMMOCTH HMMYILECTBA, MOCIE
POM3BEIEHHBIX 3aTpaTr. Ha mpakTuke CyJbl, onmpeaenssi CTOMMOCTh UMYIIECTBa,
MOJUICIKAIIETO pa3fely MEXKIy MYKEeM U JKEHOW, OOBIYHO HCXOIAT W3
NEHCTBUTENLHOM CTOMMOCTH UMYIIIECTBA, KOTOPAsi ONPEEISIETCA C YIETOM LIEH Ha
3aTpadyeHHBbIE CTPOUTENBHBIE MAaTepUaibl, TPAHCIOPTHBIE YCIYTH, CTEMEHb
OJaroycTpoiicTBa  HEJIBHKMMOTO  HMMYIIECTBa, CTENEHb W3HOCA, MecTa
pacmojioxkeHus: HeABMXKUMOCTH. OmmOka cyga HpH OINpeAeieHUH CTOMMOCTH
UMYIIECTBA, MOUIeXKAILEr0 pa3/iely, MOKET 3aKI04YaTbCs B TOM, YTO NP OLICHKE
CTOMMOCTH UMYIIECTBA, CyJl PyKOBOJCTBYETCS CTOMMOCTBIO, YKa3aHHOM B CIIpaBKe
OIOpO TEXHUYECKOW WHBEHTAPU3AIIHH.

B cemeliHOM 3aKOHOJATENBCTBE HUYErO HE CKa3aHO O Cyab0Oe mpeamerax,
OTHOCSIIUXCS K MpOo(ecCHOHANBHON AeSITeIbHOCTH MyXa M >keHbl. K mpumepy,
KOHIIEPTHBI HMHCTPYMEHT [IJIsl MY3bIKaHTa, KOMIBIOTEp ISl MPOTPAMMHUCTA,
MEAMIIMHCKOE 000pyA0BaHue [ Bpaya U T.1I. B citydae, ecim CTOUMOCTb TaHHBIX
BEIICl HeCylleCTBEHHas, TO OHM MOTYT OBbITh OTHECEHbl K BelllaM
WHIMBHUIYAIILHOTO TIOJ30BaHUsl (HampuMep, pbhIOOJIOBHBIE CHACTH, IIIBEHHBIC
OPUHAICKHOCTH,  CTOJSIPHBIE  MHCTPYMEHTHI), U  CUYUTAIOTCS  JINYHOM
COOCTBEHHOCTBIO  Kaxaoro cympyra. Ho, kak mpaBwio, TNpeaMeThl
npo(heCcCHOHANBHOM JEATENBHOCTH CTOST JOCTAaTOYHO JOPOro, U OTHOCUTH MX K
COOCTBEHHOCTH TOJIBKO TOTO CYIpyra, KOTOPBIH HMH IMOJIb3yeTcs, ObLIO Obl
omrOOYHO, Belb JaHHBIE BEUIM MPUOOPETaloTCs Ha OOLIMe CpeacTBa MyKa U

xeHbl. CrenoBaTeNnbHO, MPEeaMEThl MPOPECCHOHATBHON NE€ATENbHOCTH, KOTOPHIC
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UMEIOT OTHOCUTEIBHO BBICOKYIO II€HY, CJEQyeT IMpPU3HATh COBMECTHOMN
COOCTBEHHOCTBIO CYIIPYTOB.

Tem He mene, mpodeccuoHaNbHBIE UHTEPECHI CYNPYTrOB HEMPEMEHHO OYIyT
YUUTHIBATHCS B Cllydae pasjena UX OOLIEro MMYIECTBa, U JaHHBIE MPEAMETHI
CYNpYr' TOJYyYUT B HAType, OJHAKO, €CIM WX CTOMMOCTh OyAET MpeBbIIIATH
NPUYUTAIONIYIOCS €My JOJI0, TO €My HEO0OXOJMMO OYIEeT BBIIUIATUTH APYrOMY
CYINPYTY, IPUCY]KAAOIIYIOCS €EMY JICHEKHYIO WIH HHYIO KOMIICHCAIHUIO.

B ropuauueckoil nuTeparype BBIACISIOT JiBa CHocoba MNpuoOpeTeHus
CylpyramMu OOILIEro MMYIIECTBAa: MPUOOPETEHUE HMYILECTBAa 3a CYET JOXOJI0B
OJTHOTO W3 CYNPYroB; NPUOOpPETEHHME HUMYIIECTBAa 3a CUET OOIIMX J0XOIOB
CYIIPYTOB.

BHOBB 00patuMcs K MepeuHio UMYILIECTBA, KOTOPOE SIBIISIETCS COBMECTHBIM,
TO 0OpaTUM BHHMMAaHHE, YTO 3aKOHOJATEIbHO YCTAHOBJIEH MMEHHO «JIO0XOJIHBII
nyTh OpuoOpeTeHust umyniecrBa. lHadue TroBOps, HMYILECTBO, SBISAIOIIEECS
COBMECTHBIM, JIOJKHO OBITh INPUOOPETEHO MO BO3ME3JHBIM CHAEIKaM Yy TPETbUX
UL MO0 OpraHM3anuil 3a CYeT JOXOJOB MM O0OMX CYNpPYroB, WIM OZHOTO M3
HUX.

Heobxoaumo o00Opatuth BHMMaHHME€ Ha TO, 4YTO MpPU PACHOPSIKEHUU
HEJBUKUMBIM HMYIIECTBOM, KOTOPOE SBJSETCS COBMECTHBIM HMYIIECTBOM
CYIIPYIOB, KaX/Ibli M3 HUX BIIpaBE 3aBEIaTh TOJBKO CBOIO IOJIOBUHY OOLIETO
UMYIIECTBA, TaK Kak MpU paslie]ie CHayala BBIIENSAETCS CyNpy)KecKas IoJis, He
BXOJSIAs B COCTAaB HACJIEJCTBEHHOIO MMYyLIECTBAa. B COOTBETCTBMM CO cTarbei
1150 T'K P® nons ymepiiero cynpyra B HaXHUTOM BO Bpemsi Opaka MMYIIIECTBE
BXOJIUT B COCTAaB HACIEACTBA M TMEPEXOJUT K €ro HaclieqHUKaM, a J0Js
NEPEXKMBIIETO CyNpyra B HACIEACTBO HE BKIo4yaerca. K Tomy ke, mepeKuBIINIA
CYNpyr HE MOXET OTKa3aThCs OT CBOEH JOJIM B OOLIEM HMYILECTBE B MOJIb3Y
HACJEIHUKOB, TaK KakK JOJs IEepeXUBLIErO CyNpyra HE BXOAUT B COCTAaB

HACJIE€ICTBEHHOU MAcCCHI.
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2.3 Iopsinok pa3aesa o0uero UMymecTBa Cynpyros.

Paznen obmero mmymectBa perynupyercs cratbsimu 38 u 39 CemeitHoro
Koaexkca P®. Cornacuo m. 1 crt. 38 CK P® onpeneneH mnepuoji, B TECUCHUE
KOTOPOTO, TOTYCTHM, pa3jiea 00IIero MMYIIEeCTBa CylpyroB, a TAKKe HHUIIUATOPBI
JaHHOro paszaena. Pasgen oOmero HMMymecTBa MEXAYy CYNpPYyraMd MOXKET
MPOU3BOAMUTHCS, KaKk B Mepuoj Opaka, Tak M Tmocie ero pactopxkenus. C
TpeOOBAHUEM O Pa3feiie COBMECTHOW COOCTBEHHOCTH, IIOMUMO CYHPYIOB, MOKET
BBICTYIIaThb UM KPEOUTOP OJHOTO M3 CYNPYrOB, >KEIAIOUIMKA B3BICKATh C HETO
3a10JDKEHHOCTb.

B . 7 ct. 38 CK P® 3akpemieHo, 4To K TpeOOBaHUSM CYNPYTOB O pasjeiie
oOIIEro MMYIECTBa CYNPYroB, Opak KOTOPHIX PACTOPTHYT, MPUMEHSIETCS
TPEXJIETHUM CpPOK HCKOBOM JaBHOCTH. [lo pgaHHOMYy BOmpoCy CyHIECTBYET
JIOTIOJIHUTENbHBIE pa3bsicHeHus: B [loctaHoBinennu Ilnenyma BepxoBHoro Cyna
Poccuiickoit ®enepanun «O TPUMEHEHUM CyAaMU 3aKOHOAATENbCTBA MpHU
pacCcMOTpEHUHU el O pacTopkeHuu Opakay». CorjiacHo 1. 19 BBIIICYKA3aHHOTO
[Tnenyma, «TedeHue TpeXJETHETO CpOKa MCKOBOW JTABHOCTHU JJiS TpeOOBaHUU O
paszene UMYIIECTBa, SBISIOMIETOCS OOIIEd COBMECTHOW COOCTBEHHOCTHIO
Cynpyros, Opak KOTOpbIX pacToprHyT (. 7 cT. 38 CK P®), cneayer ucyucisTh He
CO BpEMEHHU TpeKpamieHus: Opaka (AHS TOCYJapCTBEHHOM PETUCTPAINH
pacTopkeHus Opaka B KHUTE€ PErHUCTpalldyd aKTOB IpakJIaHCKOTO COCTOSIHUS TPU
pacTopKeHUU Opaka B OpraHax 3allMCU aKTOB TPAXKITAHCKOTO COCTOSHHUS, a TpU
pacTopeHuu Opaka B cyjie — JHS BCTYIUICHHS B 3aKOHHYIO CHITY PEIICHHUs), a CO
JIHS1, KOT'J1a JIMIO Y3HAJIO WK JOJIKHO ObLIO Y3HATh O HApYIIEHWU CBOETO MpaBay.

JlaHHash MO3WIMS TIPEACTABISIETCS CIIpaBeUIMBOM W 000CHOBaHHOW. B
pealbHOM KU3HU MYXK U J)K€Ha Ha CaMOM JieJie MOTYT U HE 3HATh O CYIIECTBOBAHUU

KaKoW-1u00 BEIIM y Cympyra M MO3TOMY HE MOTYT MOTpeboBaTh €€ pasfena.

! Tocranosnenne [Inenyma BepxoBuoro Cyma P® or 5 nHosO6ps 1998 r. N 15 «O
NPUMEHCHUN CYJaMH 3aKOHOJATeJIbCTBA MPU PACCMOTPEHUHU JIe]I O pacTopkeHuu Opakay //
Poccuiickas razera. - 18 HosOps 1998r.
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BepHoe nosioxeHue, 4To Hayajao TeYeHUs CPOKOB UCKOBOM JaBHOCTH MPUBSA3AHO K
MOMEHTY, KOTJla BTOPOW CYIpPYTr 3HAJd WX JOJDKeH ObUT y3HaTh O HApYIICHHUH
cBoero mpasa. Eciu paszHormacuss Mexiay Cynpyramu OTCYTCTBYIOT, TO pasfen
UMYIIIECTBA TPOU3ZBOAUTCS B JOOPOBOJBHOM TMopsiake. s 3Toro cympyru mo
COOCTBEHHOW MHUIIMATHBE BIIPABE 3aKIIOYUTh HOTApUaIbHOE COTJIAIIEHUE, TaK KaK
COIJIallIeHHe, KOTOPOE YIOCTOBEPEHO HOTapuycoM OyaeTr oOianath Oobliei
IPaBOBOM OMPENIEICHHOCTh, OCOOEHHO, 3TO KacaeTcs B OTHOIICHUSX C TPEThUMU
muramu. OHAKO, €ClU CynpyraM KOMIIPOMHUCCA JOCTUYh HE YAAJIOCh, TO JTaHHBIN
IPOLECC OCYIIECTBISIETCS B Cy1€0HOM TMOPSIIIKE.

OO6mass coBmecTHasi COOCTBEHHOCTh OyAET NEMUThCA MEXKIY CylnpyraMu B
COOTBETCTBUM C HOTApUAIBHBIM corjaimieHueM. Pasnen o0Oimel coBMecTHOM
COOCTBEHHOCTH MEXIY CYNpyraMu MOXKET MPOU3BOIUTHCS HE TOJIBKO B PaBHBIX
JIOJISIX, @ TaK)K€ B MHBIX COOTHOIICHHSIX, TI0O YCMOTPEHUIO MyXKa U keHbl. OHAKO,
B CJIy4ae OTXO0Jia OT PaBEHCTBA JI0JIeH HE JOJKHBI HAPYIIAThCS MHTEPECHI TPEThUX
aul. Kpeautop mmeeT BO3MOXKHOCTH OCIOPUTH COIVIALIEHHE O pasfene oOmien
COOCTBEHHOCTH CYNPYIOB, B TOM Clly4ae, €clid pa3fiei ObLI NPOU3BEACH C LENbIO
peIoTBpaIeHUs] OOpaIIeHHs B3bICKAHHS HAa UMYIIIECTBO OJTHOTO U3 CYIIPYTOB.

HeobxoaumocTts B pazzene cOOCTBEHHOCTH MEXIY CYNPYTraMH MOXET ObITh
BbI3BaHA pa3MYHBIMU O0OCTOsITENbCTBaMU. K mpumepy, pasfaen HMyIIecTBa
TpeOyeTCsl C 1ENbI0 BHIIIATHI JIMYHBIX JIOJTOB OJIHOTO M3 CyIpyra JM0o e s
nepesayn OJHUM W3 CYNPYroB YacTH CBOEro HMMYIIECTBa ACTAM. Takxke, K
OpUYMHAM I pasferna SBISIOTCS  (aKTUUECKOe TMPEKpalieHue CeMEHHBIX
OTHOIIIEHUH, a TaKXe pPAaCTOUYUTEIBHOCTh OJHOr0 u3 cynpyroB.  CoriacHo
CEMEMHOMY 3aKOHOJATEIhCTBY MYX U IMOCJe paszaena oOIiel COBMECTHOM
COOCTBEHHOCTH BIpaBe NMpokuBaTh B Opake. CrenmoBarensHo, m.6 ¢1.38 CK P®
3aKpEIyIeH0, YTO 3aKOHHBIH PEXHUM COBMECTHOM COOCTBEHHOCTH Oyaer
pacpoCTpaHsAThCA HAa WMYIIECTBO, KYIUIGHHOE CYNpyramMu W TOcCie pas3fena u
1ocjie CMEPTH OJHOTO M3 CYNPYIOB JJISl BBIAEICHUS JOJHU YMEPIIETo M3 OOILEero

HMYIICCTBA, KOTOpPAasd U HGprII[CT 10 HaCJICACTBY.
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B cemelinoMm 3akoHonarenscTBe B ctathe 38 CK P® 3akpersieHO ABa
criocoba pazjena o0IIero UMyIIecTBa MEXAY CyIpyraMmu: IO COTJIAIICHUIO U MPU
HAJIMYHsI CTIOpa MEXKIY MYKEM H KEHOUW B cyaeOHOM mopske. B cooTBeTcTBUU C
n.3 u.l cr.23 I'TIK P®! cyneOHBIC Jiefla O pasziesie OOIIero MMYIIEeCTBa MEXIY
CynpyraMu paccMaTpHUBaIOTCSI MUPOBBIMU CYAbSIMH B IIEPBOM MHCTAHIUU.

HeobOxonumo OTMETHUTH, YTO MpU MOAA4Y€ B CyJ OJHUM U3 CYIPYroB
HMCKOBOTO 3asIBJICHUS O pas3jiesie oOmiell COBMECTHOM COOCTBEHHOCTH CYNPYTOB, TO
Cyll, B CBOIO Ou€pe/lb, BIIpaBe MPUHAThL MEPbl K obOecrnedyeHuto ucka. lIpunsitue
o0ecTICUUTEIPHBIX MEp JOMYCKalTCsA, KaK II0 HWHHUIMATUBE CyJa, TaK MU IO
3asBJICHUIO OJTHOTO M3 CYNPYTOB, Ha JIFOOOM CTaauu rpaxaaHcKoro mnpoiecca. Jis
o0OecrieueHus1 UICKa MOTYT IPUHUMATHCS CJICIYIONIUE MEPhI: HAJIOKEHHUE apecTa Ha
UMYIIIECTBO, KOTOPOE MPHUHAIJICKUT OTBETUYHKY W HAXOJUTCS y HEro Jubo y
JIPYTUX JIML;, 3anpeT COBEPIIATh OMNPEACIICHHBbIC JCHCTBUS B OTHOIICHUH
YKa3aHHOTO HMMYIIECTBA;, 3alpeT JpyruM JIMIaM TepeJaBaTh HMMYIIECTBO
OTBETYHUKY JINOO BBIMIOJHATH 110 OTHOIIICHHUIO K HEMY MHBIC 00s13aTeNIbcTBA U T.11. B
HEOOXOJIMMBIX CIIy4asiX, CyJ MOXET MPUMEHUTh U UHBICE MEPhI MO 00ECIICUCHUIO
MCKa, a TAaKXKEe CYJl MOXKET IPUMEHUTh HECKOJIBKO BUIOB 00CCIICUUTEIHHBIX MEP.

OmnpeneneHue cyia B OTHOIIEHHM OOECIEUUTENbHBIX MEP MNPUBOJIUTCS B
WCIIOJTHEHUE HEMEJJICHHO, B MOPSAKE, YCTAHOBJICHHOM 3aKOHOM JJIsl UCIIOJTHEHUS
CyneOHBIX TTocTaHoBIIeHHH. B 1.7 ¢T.3 cemeitHoro 3aKOHOJaTeIbCTBa YKa3aHo, YTO
K TpEOOBaHUSAM CYNPYTOB, HAXOAIIMXCS B Pa3BOJIE, O pa3jieie o0IIel COBMECTHOM
COOCTBEHHOCTH, KOTOpasi OblIa MPHUOOPETEHA UMU B MEPHO1 OpayHBbIX OTHOIIECHUH,
JIOJKEH MPUMEHATHCSA TPEXJIETHUN CPOK UCKOBOM JABHOCTH.

[Ipu paccMOTpeHUM CYJIOM MMYIIIECTBEHHOT'O CIOpa, MPEXaAe BCETO, CYAY
HEOOXOJMMO OIPEAEIUTh COCTaB HMMYIIECTBA, MOJIekaiiee pasnerny. Hepemaku
Cllyyad, KOrja IO TMPOIIECTBUM BPEMEHU IIOCJIE pa3BoOjia, OJUH W3 CYNPYTroB

perraeTcst 00paTUThCst B CyA JJIs paszesia o0Ieil COBMECTHONH COOCTBEHHOCTH, HO

! Ipasknanckuii npoueccyanbHbIil Kogeke Poccniickoit enepammn ot 14.11.2002 N 138-®3
/I Cobpanue 3akoHonarenbcTBa Poccutickoit ®enepammu ot 2002 1., N 46, ct. 4532
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JTAHHOE€ UMYILECTBO YXe He Obulo coxpaHeHo. CreqoBaTelbHO, HEOOXOAMMO
3aKOHOJIATEIbHO 3aKPENUTh TOJOKEHUS, B COOTBETCTBUU C KOTOPBIMH IIPH
pazzene oOIIel COBMECTHOM COOCTBEHHOCTH MEXIY CYNpyraMu  HaJJIeKUT
YUUTHIBATh UMYIIECTBO, CYIIECTBOBABIlIEE HA MOMEHT pa3Boja, BHE 3aBUCHUMOCTHU
OT TOro, coXpaHuioch oHO uiu HetT. B c¢T1.211 'K P® ykazaHo, 4To MMyIIECTBO,
KOTOPOE€ CYMTAETCS MOrHOLIEM MPU CIyYalHbIX OOCTOATENBCTBAX, & TAKXKE, €CIIU
pacnopsbKeHHE KOTOPBIM OCYIIECTBISIIOCh 1O B3aUMHOMY COTJIACHUIO OBIBIIUX
CYNpYyroB, HE JOJDKHO MOJJIeXarh ydeTy. HaanmexuT HUCKIoYuTh W3 OOUIero
cocTaBa COOCTBEHHOCTH CYNpPYTOB, HE TOJJIeKallee pasaeny  HMMYIIECTBO,
pUHAAIEKAIIEEe KaXI0OMY U3 CYIIPYTOB, a TAK)KE€ BEIIM U UMYLIECTBEHHBIE MPaBa,
KOTOpbIE MPUHAIJIEKAT HECOBEPUIEHHOJIETHUM JETSIM.

N3 ananuza cratbu 39 CK PO cnenyer, 4To A0JM CynpyroB B UMYIIECTBE
SBJIAIOTCS. PaBHBIMH, OJIHAKO HMCKJIFOUEHHE COCTABIISIIOT T€ CIy4yau, KOrja JI0JIH
CYIIpYT'OB OIpeenstoTcs B Joropope. Cynpyru BrpaBe TpeOoBaTh paszzeiia 00k
yacTu oOuIel COBMECTHONW COOCTBEHHOCTH, K IPUMEPY, BKJIAJbl, [IEHHbIE Oymaru,
naud, J0AM B Kanutase W Ap. HeoOxoaumo omnpenenutb eWCTBUTENBHYIO
CTOMMOCTh HMYIIECTBA C YYETOM €ro HAacTOSALIEH II€Hbl Ha MOMEHT pasjena
UMYILIECTBA MEXIYy CynpyroB. B naHHOW cuUTyalluM HaaJIEXKUT YUUTHIBaTh, Kak
CTENEHb U3HOCA M YTPAThl MOTPEOUTETHCKON CTOMMOCTH, TaK M YBEIMYEHHE POCTa
CTOMMOCTH HMMYLIECTBa, B pe3yibTare MHQIAUMM U APYTUX [PUYUH.
CrnenoBatenbHO, €CIM CYJOM HE OyAyT YCTaHOBJIEHBI HCUEPHBIBAIOIINE MEPHI K
BEPHOMY YCTAHOBJICHHIO COCTaBa OOIIEH COBMECTHOM COOCTBEHHOCTH CYIPYIOB,
paBHO KaK M €ro CTOMMOCTH Ha MOMEHT BbIHECEHHs CyAEOHOTo pelleHus, TO B
TaKOM CITy4yae 3TO NMPUBEJIET K HEOOOCHOBAHHOCTH JAHHOTO PELICHUSI.

Ecnu B mepuoa cyne6HOro pazouparenbcTBa O paszelie 00IIe COBMECTHOM
COOCTBEHHOCTH CYIPYroB OylIEeT ONPEAENeHO, YTO OJUH U3 CYyIpPYroB, COBEPIIUII
OTYYXJEHHE OOLIero HMyIlecTBa JHUOO XK€ H3PACXOJ0BAI €ro IO CBOEMY
YCMOTPEHHUIO BONPEKH MHTEPECaM CEMbH WJIM CKPbUI JaHHOE UMYILECTBO, TO MPHU

pasaciic HCO6XOI[I/IMO YUUTBIBATb 3TO UMYIICCTBO, 1100 €ro CTOUMOCTb.
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IIpn paccmoTpeHuu nen o paszene, Cyay TakKe HAIJIEKUT OIPEHCIINTh
BUJbI COOCTBEHHOCTH, KOTOpas He MOAJEXUT pazaeny. K nmpumepy, u3 cocrasa
UMYIIECTBA, KOTOpPOE CYINpyramMu 3asBICHO K pasfeny, CyId HeoOXOAuMO
YCTAaHOBUTh M HCKIIOYUTHh JIMYHYK) COOCTBEHHOCTh Ka)JIOr0 M3 CYIPYIOB.
HNMmy1iecTBO, KOTOpOE€ MNPUOOPETANIOCh MCKIOYUTEIBHO [JIs1  YAOBIETBOPEHUS
NOTPEOHOCTEN HECOBEPIIEHHOJIIETHUX JETEH, UCKIOYAETCS U3 pa3ziesia U JOJIKHO
ObITh  IEpEelaH0 TOMY CYHNpPYTy, C KOTOPbIM  OCTAlOTCS  IPOXKHUBATh
HECOBEPUICHHOJICTHUE JIeTH. Hampumep, B COOTBETCTBUM C CEMEHHBIM
3aKOHOJATEIbCTBOM K TaKUM BEIlaM OTHOCSTCS: OJI€XkJa, OOYyBb, IIKOJbHBIC
NPUHAJIEKHOCTH, CIOPTUBHBIA WHBEHTApPb, KOMIIBIOTEPHAS] TEXHHMKA, JETCKHUE
KHUTM U T.1. J[aHHBI nepeyeHb He SBISETCS HCUEPHBIBAIOUIUM, M IMOATOMY K
TaKUM Bel[aM MOTYT ObITh OTHECEHBI JIIOObIE U JOCTATOYHO JAOPOTHE, K MIPUMEDY,
MOTOIIMKII ¥ Jake KBapTupa (KOMHaTa), KOTopas ObUIa KymuieHa peOeHKYy Juis
IpOXHUBaHUS B MepuoJ oOydeHHUs B APYyrom ropoze. JlaHHele BEM HEOOXOIUMO
nepenaTh 0e3 JEHEeKHON KOMIEHCAllMM TOMY CYIPYTY, C KOTOPBIM IPOXHBAIOT
netu. Takke HE0OOXOAMMO OTMETHUTh, YTO HE MMEET HUKAKOTO 3HAYEHHS, KTO U3
CYIIpYrOoB Ha NpUOOpETEeHHE JAHHOTO MMYILIECTBO 3aTpaTuil OOJbIIE JIEHEKHbBIX
CPEACTB.

B ceMeliHOM 3aKOHOJATENbCTBE JOMYCKAETCS OTCTYIUICHHE CYAOM OT
paBeHCTBa JI0JIEH CYNPYroB MPU HATMYUU HEKOTOPBIX 00cTOsATENbCTB. COrylacHo 1.
2 cr. 39 CK P® cyxn umeer mpaBo OTCTYIIUTh OT Hadajla PAaBEHCTBA JOJIEH
CYIIPYTOB B MX OOIIEM HUMYIIECTBE MCXOJ M3 MHTEPECOB HECOBEPIICHHOJIETHUX
nertedl W (WIM) UCXOIs M3 3aCiy’KUBAIOLIEr0 BHUMAHMS WHTEpPECa OJIHOIO M3
CYNpYyroB, HAIpUMEP, B CIydasiX, €ClIu JIPYrol cympyr He Moiydasa JOXOJOB IO
HEYBAKUTEIbHBIM MPUYMHAM WM PacxojoBaj 00Illee MMYIIECTBO CYIPYIOB B
yiiep0 UHTEpecaM CEMbH.

3aKOHO/ATEIbHO HE 3aKpPEeIUIeHO, YTO HEeO0OXOJMMO TIOHMMAaTh TOJ

" 1
uHtepecamu nereid. Tak, mo Muennto A.I'. MalMHOBOI, «MHTEpPEC — 3TO YCIOBUE

! Masnmmosa AT Kareropust «uHTEpec» B ceMeitHOM npaBe ABTopedepar auccepTanuy Ha
COMCKaHME YYCHOU CTENeHH KaHAuaaTa opuaniecknx Hayk. ExarepunOypr, 2003. 27 c.
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Onaromnoiyyusi CyObEKTOB, peanu3alus KOTOPBIX SBJSETCS 1LEJIbI0 MPaBOBOTO
perynupoBanusi». [lpu paszmene oOmiero HMMyIecTBa CYNpPyroB CyJA BIpaBe
PYKOBOJICTBOBAThCS MOXKEJIAHUAMH CyNpyroB. OIHAKO, €CIM CYNPYTrd HE MOTYT
MPUUATA K KOMIPOMHCCY M Yy HUX €CTh Pa3HOTJIAcHsl Ha 3TOT CYET, TO B TAKOM
clly4ae CyAbsl C Y4YE€TOM BCEX OOCTOSATENBCTB Ji€Jla OIpPEAENIeT CIOPHOE
UMYIIIECTBO M3 COCTaBa OOIEH COBMECTHOW COOCTBEHHOCTH TOMY CYMIPYTY, KOMY
OHO Oonblle HEOOXOIWMO, HANpUMEp, B CBSI3U C COCTOSHHEM 3JI0POBbS,
pO(ECCUOHANIBHOMN ESTENIBHOCTBIO, 111  BOCHUTAHUS ~ HECOBEPIIECHHOJETHHUX
Jered u T.0. B ciywae ecnm pacnpenenuTbh UMYIIECTBO MEXAY CyHpyraMu
COrJJaCHO MPUYMUTAIOMIMMCS JIOJISIM HEBO3MOXXHO, TO CYJIbsl MOXET IepeaaTh
OJIHOMY W3 CYIPYTrOB UMYILECTBO, CTOMMOCTb KOTOPOIO MPEBBILIAET €ro J100. B
n.3 cr.38 CK P® omnpeneneHo, 4TO €CIM OJAHOMY H3 CYIPYTrOB IepeaacTcs
UMYILIECTBO, CTOMMOCTb KOTOPOTO MPEBBIIIACT MPUYUTAIOLIYIOCS €My JOJIIO,
JIPYroMy CYNPYTY MOKET OBbITh MPUCYKACHA JEHEXKHAs WIM UHAs KOMIICHCAIUs
(T.€. BelaMu, MOITISKAIUMHE TAKKE Pa3Iey)».

[Ipu pa3zpene wuMmyliecTBa 4YacTO BO3HUKAIOT BOIMPOCH O JIEHEXKHOU
KOMIIEHCAlUM B OTHOILIEHUH MMYIIECTBA, KOTOPOE OTHOCUTCS MpeaMeTaM
npodeccuoHanbHoil  nedarenbHocTd.  [lo  oOmemy  mpaBuily,  HpeAMETHI
npodecCUOHaNBbHOMN AeSTENHOCTH MEPENAIOTCS TOMY CYIPYTY, KTO OCYIECTBIISET
COOTBETCTBYIOIIYIO AEATEIBHOCTbD, a IPYTOMY CYIIPYTY BBIIUIAUMBACTCS JICHEKHAs
KOMITIEHCAIIMSI B COOTBETCTBUHU C €r0 JI0JIeH B 00IIEM UMYILIECTBE.

BepxoBnbiii cya B IlocranoBinennn Ilnenyma «O mHpuMEHEHHH CynamH
3aKOHOJIATEIhCTBA TPU PACCMOTPEHUH JeT O PACTOPKCHHH Opaka» aal
TOJIKOBAaHUSI TIOHSTHIO «3aCIY>KMBAIOIIETO BHUMAaHUS HHTEpEca OJIHOTO U3
cynpyrosy». B n. 17 ykazannoro [1nenyma, roBOpuTCs, YTO MO/ 3aCITy>KUBAOITUMU
BHUMaHUs HMHTEpECaMH OJIHOTO W3 CYNPYroB CJEAyeT IOHUMAaTh HE TOJBKO
Clly4ad, KOTJla cynpyr 0e3 yBaKHTENIbHBIX MPUYUH HE TMOJIy4aal JT0XOJO0B WIJIH
pacxomoBai o00IIee HMMYIIECTBO CYIPYroB B yuepO HHTepecaM CEeMbH, HO U
clly4a, KOTr/la OJMH M3 CYINPYrOB IO COCTOSIHUIO 3J0POBBSI JTUOO MO WHBIM HE

3aBUCAIIINM OT HETO 00CTOATEIBLCTBAM JIMIIIEH BO3MOKHOCTH [moJIy4aTrb a0xoJ OT
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TPYJIOBO# AesitenbHOCTH. HeoOXoIMMO OTMETUTh, YTO JaHHOE pa3bsICHEHUE
HUCKOJIBKO HE pelllaeT MpoOJieM MpU OMNpeleieHUH I0Jeil CympyroB B oOiieM
UMYIIECTBE.

OuLeHka CTOMMOCTH HMMYILECTBA, pa3iesl KOTOPOTrO HHHUIMUPYIOT CYNPYTH
WIM OJWH W3 HUX, JODKHA OBITh OOBEKTUBHONW M OMPEACIATHCS Ha MOMEHT
cynebHoro paccMoTpeHus gena. He peako ydJacTHMKHM TpoIlecca MbITaroTCs
3aHU3HUTH WM 3aBBICUTh CTOUMOCTB CIIOPHOTO UMYLIECTBA.

B cyn ¢ kaccaunonHo xkanoo6oit oopatuics 3axapos H.H.. [1o ero mHenuto,
MMYIIECTBO, MEPEAAHHOE TOCIE pa3BoAa eMmy W ero cympyre 3axaposoi I'.K. mo
pElIEHUIO CyAa TMEepPBOM MHCTAHIMM, OBLIO OIEHEHO CYOBEKTMBHO B PE3yJbTare
YEro MocJIe ero pasnaesna A0JU OKa3aJluCh HEPaBHBIMU. JTO HAPYIIMIIO MPUHIIMII CT.
39 CK P® o paBeHCTBE J0JI€H CyNIpyTroB B 00IIIEM UMYIIIECTBE.

Cyn, mOBTOPHO pacCMOTPEB €0 MO KacCcallMoHHOM kanooe 3axaposa H.H.,
YCTaHOBWJI, YTO pa3jie]l UMYIIEeCTBa ObLI MPOU3BEACH CYJIOM IO OIIEHKE 3axapoBOi
[''K. B pesynbprate yero, meHa HMYIIECTBA, MEpEJaHHOTO OBIBIICH Cympyre
3axapoBa H.H., Obuta cymecTBeHHO 3aHMkeHa. Jlons ke mMmyliectBa 3axapoBa
H.H. 6puta ompeneneHa ucxonass U3 PHIHOYHONW CTOMMOCTH aHAJOTHYHBIX BEIISH.
Jleno ObUI0O HampaBlIEHO HA HOBOE PACCMOTPEHHE U TMOCJE TPOBEICHUSA
TOBAPOBEIUECKOUN IKCIEPTU3BI IEPECMOTPEHO.

Takum oOpaszom, mnpu pasnene UMYIIECTBAa CYJ PYKOBOJICTBYETCS
HUCKJIFOYUTEILHO €ro pPBIHOYHOW CTOMMOCTBIO, JUIsI OMNpEeNeieHUs KOTOPOH,
HEOOXOJMMO TIPOBECTH OIICHOYHYIO JKCIEPTU3Y, MOJUISKAIIEro  pa3ieity
MMYIIECTBA 32 MCKIIOUYEHUEM HMYIIECTBA Ha KOTOPOE YyCTaHABIMBAETCs 0OIIas
JI0JieBasi COOCTBEHHOCTH JIMOO JIETUTCS B HAType.

B nmnpaBoBoil Hayke cymiecTByeT JBa crocoba TOJIKOBaHUS TEpPMHHA
«pazaen» MPUMEHHUTENIBHO K O0IIeMy UMYIIIECTBY CynpyroB. B mmpokom cmbiciie
paszie’l WUMYIIECTBa CYIPYroB TPEACTaBIsAeT COOOW MpPEKpalleHue 3aKOHHOTO
pexxruMa o0mel COBMECTHOM COOCTBEHHOCTH cymnpyroB. ClieoBaTenbHO,
YCTaHOBJICHHE JIOJIEM Ka)XJ0ro M3 CYNpyroB B IpaBe Ha oOIee HMYIIECTBO

o0yciaBIuBaeT NpeKpalleHue olIiell COBMECTHOM COOCTBEHHOCTU CYNpYroB U B
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OTHOIIEHUM JAQHHOIO MMYLIECTBA BO3HMKAET PEKUM  0OIIEeH  J10JIeBOM
cobcrBeHHOCTH. BepHo ormeuaer A.B. Cnenakoa', uTo B pesynbTare pasjeia
MOTYT BO3HHKHYTh KakK JB€ IIOJIHOCTbIO CaMOCTOSITEJIIbHBIE HMYIICCTBEHHBIC
Maccel, TaK M JIBE€ JOJM B HUMYILIECTBE, HaXOAsIIEMCS B OOIIEH 10JIeBOM
COOCTBEHHOCTH.

B y3koM cwmbiciie pa3gen oOmeil COBMECTHOM COOCTBEHHOCTH — 3TO
IpeKpalieHue oO0meld COOCTBEHHOCTH M YCTAHOBJIGHHE peXHUMa pa3/ieiabHOU
co0cTtBeHHOCTU. KOHCTpYKIIMIO «pa3nien oOero MMyIiecTBa CynpyroB» B HayKe U
3aKOHO/IaTEJIbCTBE MPUHATO MOHUMATD B JBYX 3HAUCHMSIX:

1. Paznen, xkak mpoueaypa mpekpamieHuss o0Iel coBMECTHOM
COOCTBEHHOCTHU CYNPYTOB;

2. Pa3nen, kak OCHOBaHUE MpEKpalleHus OOLUHOCTH UMYIIECTBA.

Taxxe HEOOXOAMMO OTMETHTH, YTO MOCIE pasjena OOIIET0O COBMECTHOTO
UMYILIECTBA, IpPaBO OOIIEH COBMECTHOM COOCTBEHHOCTH HPEKpaIIaeTCs TOJIBKO
JUILIb Ha pa3elieHHOE MMYIIECTBO, HO B Cllydae, €Clu paslie’d COOCTBEHHOCTHU
MIPOM3BOJUTCS BMECTE C pacTOp)KeHHeM Opaka, To o0Inee MMYIIECTBO CYNPYTroOB
OyAeT NeNUThCs MOJTHOCTHIO.

[Ipu pasnmene monroB CympyroB HEOOXOAMMO PYKOBOACTBOBATHCA CTAaThel
45 CK P®. B cooTBETCTBUM C YKa3aHHOM CTAaTheil 0OILME IOJITU CYNIPYroB — 3TO
00s13aTeIbCTBA, KOTOPHIE BO3HUKIIM B MHTEpPECAX BCEH CEMbH, HE3aBUCUMO OT TOTO,
KTO W3 CYNPYTOB SIBISIETCS JOHKHUKOM. JlOJTH CynmpyroB MOTYT 0Opa30BBIBATHCS
B ClIly4ae, €CJId CYNpYrd B3sJu B OaHKE KpPEOUT Ha MOCTPOUKY HEABUKMMOIO
UMYIIECTBA, B CIydyae COBMECTHOIO MNPUYMHEHHS CyOpyramMM Bpelna, Ha
OCHOBaHUM OOS3aHHOCTH TIO OKAa3aHWIO YCIYT 3a BBIMIOJHEHHYIO paboTy W Tak
nanee. B cratee 34 CK P® 3akperuieHa mpe3yMmmius BCETO HAXKUTOTO B Opake
HEABIKUMOTO UMYIIECTBA, HE3aBUCUMO OT TOTO, KEM U3 CYIPYTroB MPHOOPETAIOCh
3TO HMMYIIECTBO M Ha KOro OHO 3apeructpupoBaHo. OJHAKO, yKazaHHas
NpEe3yMIILUA HE PacHpOCTpaHseTCs Ha JOATU. B 3akoHOMATenbCTBE YCTAaHOBIIECH

creyaibHbIN MMOpsAAOK OIIPCACICHUA O6HII/IX u JINYHBIX JOJII'OB

! Cnenakosa A.B. [TpaBooTHOMmIEHNSI cOOCTBEHHOCTH CynpyroB. M., 2005. C. 199.
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CyNnpyroB. B COOTBETCTBMM C yKa3aHHOW CTaThel CYNpPyrd MO CBOUM J0JIraM
OTBEYAIOT CBOUM JIMYHBIM HMyIlIecTBOM. HeoOXonuMo OTMETUTh, 4YTO €CJH
JUYHOTO HMMYIIECTBA OJHOTO M3 CYNPYroB OyAeT HEJOCTATOYHO, TO KPEIUTOPHI
BIIpaBE TNOTPEOOBaTh BBIJCICHUS JIOJM CyIpyra — JOJDKHUKA U3  OOIIero
COBMECTHOT'O UMYIIIECTBA.

Jlo HacTOSIIEro MOMEHTa MPE3YMIILMS 3aKperuisiia, B ciydae, eclid KpeauT
ObLT B3ST OAHUM W3 CYNPYTOB, TO OH B3AT C COTJacusi BTOPOTO Cynpyra Ha
CEMEWHBIC HYXIbl W, CJIEIOBATEJbHO, B ClIydae HEBO3BpaTa JAHHOTO KpeauTa
OTBeYaTh Mo TpeOoBaHUIO OaHKa OJKHBI OyayT o6a cympyra. Ho B ampene 2016
roga BepxoBHbIM cyaoM ObUT OIyOJHMKOBaH 0030p CyIAeOHOW NpakTUKH 3a |
KBapTaj, B KOTOPOM CyJl OTMEHUJI MIPE3YMIIIINIO0 COBMECTHOM pacIiaThl MO JOJIraM
CYINIPYTOB, COCTOSIIIMX B Opake. B aToM ciyuyae mpencTaBisiTh J0Ka3aTeIbCTBA B
cyne, NOJDKHa OyJeT CTOpOHa, MpEeTEHAyIollas Ha paclpeieseHue Jora, u
MO3TOMY B3BICKAHHE JIOJTOB 32 CUET OOIIEro MMYIIECTBA CYIIPYTroB Oy/1IeT HAMHOTO
cnoxkaee. Ongnako, B ctatbe 39 CK P® 3akperieHo, 4To IpH pasueiie oOIIero
MMYIIECTBA CYNPYroB WX JOJTH OyAyT paclpenensiTbes MEeXIy HUMU
MIPOTMOPIIMOHAIIEHO MPHUCYKICHHBIM UM JIOJIsIM. Pazfen o0mux 0iroB Cymnpyros
OCYILECTBIISIETCS BMECTE C Pa3/iesIoM UX OOIIEro UMyIeCTBa.

CormacHo rpaxXaaHCKOMY 3aKOHOAATENbCTBY, & MMEHHO B crathbe 1183 I'K
P® ykazano, 4To pasnmeneHHe AOJTOB CYIPYroB IIPU pasjelie HUX OOIIero
MMYIIIECTBA U OMNpejeeHrue JODKHUKA IO CYIIECTBYIOIIUM J0JIraM B OCHOBHOM
3aBUCUT OT MOMEHTa 00pa30BaHUs JaHHBIX JOJITOB, T.€. B KAKOW MEPHO]] BPEMECHH
MOSIBUJIUCH JIOJITH Y CynpyroB. Eciii TOATH BO3ZHUKIM Y OJHOTO W3 CYNMPYTOB JI0
BCTYILJICHUsI B Opak, TO U 00s13aTeNIbCTBA OyACT UCTIOHATH TOT CYNPYT, Y KOTOPOTO
BO3HMKJIM JlaHHbIE oO0s3atenbcTBa. [IpuHIMN paszgeneHust 0053aTenbCTB OyneT
aHAJIOTUYCH MPUHITUITY JIeJICHUS UMYIICCTRA.

Takke, B 3aKOHOJATENILCTBE 3aKPEIUIEHO, YTO MMYIIECTBO, KOTOPOE
MPUOOPETANIOCH OJJHUM M3 CYNPYTOB JI0 BCTYIUICHHS B Opak, TO OHO HE JEIHTCS B
cillydae pa3Bojia, Tak»Ke JOJITOBbIE 00s3aTesbcTBa, O0Opa3oBaBIIMEcs A0 Opaxa,

JIOCTAIOTCA TOJBKO ATOMY cynpyry. OaHaKo, AOJTOBbIE 00s3aTE€IbCTBA, KOTOPHIE
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OBLIIM HAIpaBJICHbl Ha HYXbl CEMbH, COCTABIISIIOT COBMECTHBIE JIOJITU CYIIPYTOB, U
OTBETCTBEHHOCTh IO JaHHBIM OO0SA3aTEIbCTBAM COOTBETCTBEHHO TOXE OYIEeT
coBMmecTHasA. Eciau y 0JHOro u3 CynpyroB He XBAaTaeT COOCTBEHHBIX CPEJICTB JJIS
MOTaIlIEHUsl JIOJITOB, TO JAaHHbIE 0053aT€NhCTBA MOTYT OBITH IMOTAIlI€HbI 3a CUET
CPEACTB U3 00IIEro UMYIIECTBA, KOTOPOE MPUOOpPETANoch B Opake, HO TOJIBKO U3
JI0NI caMoro JobkHuKa. Ho mepen sTuM HE0OXOIMMO BBIAECTUTH JOJH KaXKIOTO
CyInpyra u3 oOIero COBMECTHOro umyuiectsa. Heo0xonumo o6patuth BHUMaHHE,
YTO TMepe] TeM Kak OOpaTUThCS C B3bICKAHMEM JIOJIM CyIpyra — JIOJDKHHUKA,
KPEIUTOPY HEOOXOIUMO MPEIOKUTH BTOPOMY CYNPYTY BBIKYNUTH Ty JOJIO, Ha
KOTOpYIO OyleT HaJOKEHO B3bICKaHWE. B ToMm ciydae, eciau BTOpPOMl Cymlpyr
OTKa3bIBA€TCA OT BBIKYINA NPEI0KEHHOMN 0, TO KPEAUTOP BIIpaBE OOPATUTHCS B
Cyl ¢ TpeOOBaHMEM B3bICKaHMS JOJTra W3 JIOJH JOHKHHUKa B COBMECTHOM
UMYILIECTBE CYIIPYTOB.

Taxxe, oOmye A0ATH CynpyroB oOpa3oBBIBAIOTCS B Cllydae, €ClIU HX
COBMECTHBIMM HECOBEPIUEHHOJETHUMH JETbMH HaHOCUTCA yuepO aubo ke
MPUYHUHSICTCS BpeA TPETBUM JIMIIAM, WA CYNPYTd COBMECTHO NMPUUYUHSIOT BPEI
tperbuM JinnaM. B 1. 3 ¢1.1073 'K P® roBopuTcs, 4T0 OTBETCTBEHHOCTh 3a BpE/,
MPUYMHCHHBI HECOBEPIIICHHOJETHUM, HE JOCTUTIIMM YeTHIPHAIIATH JIET
(MaJIONeTHUM), HECYT OTBETCTBEHHOCTb €ro poAuTeNHd (YCHIHOBUTENIN) WM
OMEKYHbI, MPU HAIAYUU JI0KA3aTEIHCTB BO3HUKHOBEHMSI Bpela IO HX BHUHE.
OOs3aTenscTBA y  CYOpYyroB, CBSI3aHHbIE C BO3MEIIEHUEM yiepda Wi
MPUYMHEHUEM BpElla WX HECOBEPIICHHOJIETHUM PEOECHKOM, HE MPEKPAIIaroTCs U
nocyie JIOCTH)KEHHUS COBEPIICHHOJIETHS JTOro peOEHKa WM TMOJyYeHUS UM
MMYIIIECTBA, AOCTATOYHOrO JJig BO3MeEIleHUs yiiepoa. Takxke, COrllacHO cTarbe
1074 TK PO y cynpyroB Takke BO3HUKAET 0OIas OTBETCTBEHHOCTh, KOTOpas
BO3HHUKAET C BO3MEIICHUEM yIliepOa JTMO0 MPUUNHEHHEM BpeJia UX PEOCHKOM, €Clin
BO3pacT 3TOro pebeHKa OT YEThIPHAALATU J0 BOCEMHAJATH JIET, U Y HEro HeT
COOCTBEHHOI'O0 JOXOJAa WM JK€ HUMYIIECTBa, 3a CYET KOTOPOrO OH MOKET
BO3MECTUTh Bpeil. XOTs, POJUTENN HE 005S3aHbl BO3MENIaTh Bpel, MPUUMHEHHBIN

pe6eHKOM B CJIydac, €CJIM OH JOCTUI' COBCPIICHHOJICTHUA, CCJIN Y HCI'O IOABHIIMCH
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CBOM JI0XO/Ibl, IPY HAJTUYUHU COOCTBEHHOT'O UMYIIECTBA, KOTOPOTO JOCTATOYHO JIJIs
BO3MEIIIEHUs yilepOa, a Takxke, eciu peOCHOK MpHOOpeN AeecnocOOHOCTh /10

JAOCTHUIKCHHA COBCPIICHHOJICTHA.

I'naBa 3. /IoroBopHo# peskuM MMYIECTBA CYNPYIOB 110

3aKoHOAATeJbCTBY PD

3.1. IlonsiTHe, NPU3HAKHU M MPABOBas MPUPOIA OPAYHOIO I0T0BOPA.

[lonsiTue OpayHOrO  JIOrOBOpa  SIBISIETCS.  CPABHUTEIBHO  MOJIOIBIM
WHCTUTYTOM B COBPEMEHHOM POCCHIICKOM 3aKOHOJATENIbCTBE. AKTYalbHOCTh
JAHHOM TEMbl HE BBI3BIBAET COMHEHUM, ITOCKOJIBKY Yy CYIPYIOB IIOSBHJIACH
BO3MO)KHOCTh CaMOCTOATENIbHO YCTaHABIMBaThb W W3MEHATH IPABOBOM PEXKUM
CBOETO HMYILECTBA, KaK B NEpUOJ OpauyHbIX OTHOIICHWH, TaK U B CIydyae HX
PacCTOpKEHHUS.

HNuctutyt O6payHoro porosopa nosiBuiicss B Poccun B 1995 rogy. B nHamei
CTPaHE OH €UI€ HE MOJIYYMJI IIMPOKOTO MPUMEHEHUs, KaK HalpUMep, 3a TPaHULIEH,
HO HAJ0 OTMETUTh, YTO MHTEPEC K HEMY C KaXJbIM IOJOM YBEIMYUBAETCA KaK Y
IOPUCTOB, TaK U Y OOBIYHBIX T'PaXKaaH, KeJAoIUX 3aKJIF0YUTh OpauHbIi KOHTPAKT.

B cemeniHoM komekce PO 3akpemsieHO JBa  JIOMYCTUMOIO peXHUMa
MMYLIECTBA CYIIPYTOB: 3aKOHHBIA M JOTOBOpHBIA. B coorBercTtBuM co cT. 33 CK
P® mnon 3akoOHHBIM PEXKHMOM HMMYLIECTBA CYNPYIOB MOHHMMAETCS PEXUM HX
COBMECTHOM COOCTBEHHOCTH. 3aKOHHBIM PEXHUM ACHCTBYET B TOM Cllydae, €CiH
OpaYyHBIM JIOTOBOPOM HE YCTAHOBJICHO MHOE. BTOpO BO3ZMOXKHBIN BU UMYIIIECTBA
CYIIPYToB - JOTOBOpHbIH. Ha maHHOM pexxnme XOTenoch Obl OCTaHOBUTHCS OoJiee
NOJIPOOHO M OCBETUTh HEKOTOPBIE 0COOCHHOCTH OPayHOro JOTOBOPA.

[Tonsitue Opaunoro pgoroBopa 3akperieHo B CemelHOM Koaekce PO,
KOTOPOMY MOCBSIIEHA OTAelbHas riaBa. B coorBercTBUU co crarbeit 40 InaBsl 8
CK P®, nog OpauHbIM JOTOBOPOM MOHUMAETCS COIVIAIIEHHE JIUII, BCTYMAIOUINX B

6pa1<, HJIKN COTTIAIICHUC CYIIPYIOB, OIPCACIAIOMCC HMMYIICCTBCHHLBIC IIpaBa H
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00s13aHHOCTH CyNpyroB B Opake W (WJIM) B ciydae €ro pactopkeHus. bpauHoe
COINIAlIEHUE 3aKJI0YaeTcsl B MUCbMEHHOW (GopMe M 00s3aTeNIbHO JIOJDKHO OBIThH
3aBEPEHO y HOTapuyca.

JlaHHBIM JTOTOBOp psijl MCCleqoBaTeNied paccMarpuBalOT, Kak CHEIKY IOJ
OTJIaraTelbHBIM YCIOBHEM, TaK KaK B OTOM CiIydac BO3HHKHOBEHHE TpaB M
00sI3aHHOCTEH €ro CTOPOH CBS3aHO C OOCTOATEIHCTBOM, OTHOCHTEIBHO KOTOPOTO
HEU3BECTHO, HACTYIUT OHO WJIH HET.

OcHOBaHUSMH TIPEKpAIICHHs] OpavyHOTO JOTOBOpA SBJISIOTCS CICIYIONTHE
00CTOSITENIbCTBA: UCTEUCHHUE CPOKA €T0 JACHCTBUS, €CJIU JOTOBOP OBLI 3aKIIFOYEH Ha
OTIPE/ICIICHHBI CPOK, a TaKK€ CMEPTh WM OOBSIBICHHE yMEPIIUM OJHOTO W3
CYIIPYTOB.

NMy1miecTBEHHbIE CIOPBI  MEXIY CYIpyraMu —d3TO OJHA W3 CaMbIX
HEMPOCTHIX KATETOpPHH TPaXTAHCKUX JeT M 3aKII0UYCHHE OpadyHoro J0ToBOpa
MMeEEeT CBOU MPEUMYIIECTBA:

- OpauHbIil JOTOBOP MOXKET 3aKJII0YaThCsl HE TOJBKO B TIepuo Opaka, HO U J10
€Tr0 PEeTUCTpAIIVH;

- C TOMOIIbI0 OpauHOrO KOHTPAKTa MOXHO YETKO OMPEACNIUTh, KaKoe
UMYIIIECTBO M KOMY OyZIeT TpUHAIJIekKaTh B CIIydae pa3Boja;

- 3aKJIr09as OpavHbBIi JOTOBOP, CYNPYTH B CiIydae pa3Boaa MOTYT OTPaJIUTh
ce0s OT UMYIIIECTBEHHBIX MTOTEPh;

- OpayHblii JOTOBOp TIOMOTAaeT H30ekKaTh JUIUTEIBHOTO CyneOHOTO
pa3z0OuparenbCTBa.

Bpaunblii JOroBOp MOXKET OBITh 3aKJIFOUEH, KaK JI0 perucTpaiuu Opaka, Tak u
B JIF000# mepuos OpadHbIX OTHOIIeHHWM. Ho Koryia OpadHbiii JOTOBOP 3aKJIIOYEH 10
peructpanuu Opaka, OH BCTYNUT B CHWJIy JHINb TOTJa, Korga Opak Oymer
opuIMaTbHO 3apETUCTPUPOBAH.

Bwmecrte ¢ Tem, xorernoch Obl OTMETHTh, YTO B HACTOSIIEE BPEMsI UYHCIIO
ouIMaTBHO 3apETUCTPUPOBAHHBIX OPAaKOB HEYKIIOHHO COKpariaercs. Bece garie B
Poccun wmomnoaple mapel npeHeOperarT TpaAuIMOHHONW ¢GopMol Opaka, u

npeanoynTalor  ¢aktuyeckue — OpauHble  oTHomeHMs. B cBi3m  C
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PacpoOCTPaHEHHOCThIO OOJBIIOr0 YHUCIIa HE3apPErUCTPUPOBAHHBIX OpakoB OBLIO
Obl 11€J1eCO00pa3HbIM BHECTH COOTBETCTBYIOIIEE H3MEHEHHE B CeMEHHOE H
IPAXKIAHCKOE 3aKOHOJIATENBCTBO M PA3pEINTh (DAKTHUECKUM CyIIpyraMm 3aKiIo4arh
OpauHble  CcOMJAlIEHWs, a TaKXKe yCTaHaBIMBaThb pPEXUM  COBMECTHOM
COOCTBEHHOCTH UMYLIECTBA CYIIPYTOB.

Taxke Ha NpaKTUKE CYIIECTBYET BOMPOC, YTO JeNaTh, €CIM OpadHbIii
JIOTOBOp 3aKJIIOYEH 3aJ0Jro J0 perucrpauuud Opaka? BerynuT nau B AeilcTBue
OpadHOE coIvIalleHne nocie OPUIMaIbHOW PEruCTpalii OpayHbIX OTHOLIEHU? B
CK P® otrBer Ha AaHHBIN BOIpOC Mbl He HaiigeMm. CyniecTByeT MHEHHE, YTO B
TaKMX ClydyasgX HeoOXOAMMO MpUMEHUTh HOpMbl CcT. 429 TK PD o
MPEABAPUTENBLHOM J0TOBOpe. [IpenBapuTenbHbld JOTOBOpP JEHUCTBYET B TECUEHHUE
ro/ia MOCJ€e €ro 3aKJIIUYEHHUs, €CIU B JIOTOBOPE HE YCTAHOBIIEH MHOW CpoK. Takum
o0pa3oM, MpOBeNs aHAJIOTHIO C MPEABAPUTEIBHBIM JIOTOBOPOM, MOXKHO CHENaTh
BBIBOJ], UTO, €CIM (PaKTUUYECKUE CYNpPYI'H B TEUEHHE Trojia MOCJe COCTABICHUS
OpayHOro JOroBOpa HE BCTYNMJIM B 3aKOHHBIM Opak, TO IOPUIAWYECKOW CHIIBI
JAHHBIN TOTOBOP UMETh HE OyeT.

VY psna uccienoBareneil CylecTBYOT IPOTUBONONO0KHAS TOUKA 3PEHMS, TaK
KaK B CEMEMHOM 3aKOHOAATEIhCTBE OTCYTCTBYIOT HOPMBbI, YKa3bIBAIOIIWE HA TO,
4yTO Opak 00s3aTe’abHO JOJKEH OBbITh 3apErHMCTPUPOBAH B OINPEACIICHHBIA CpPOK
noclie 3akKio4eHue OpayHoro J0roBopa. 3akoHOAATedb HE OOs3bIBACT JIULL,
BCTyNaroumMx B Opak, orpaHUYMBaTh ce0si BpEMEHHBIMU PaMKaMU U OHU MOTYT B
T1000€ BpeMsl 3aKIIIOUUTh OpavyHbIii KOHTPAKT HE3aBUCHUMO OT AAaThl OPHUITMATBHON
peructpanuu Opaka. K tomy xe B coorBerctBum ¢ 1.1 cT. 41 CK P® Opaunsiii
JIOTOBOp, 3aKJIIOYEHHBIM JI0 perucrpaudu Opaka, HE NOpPOXKIAET JJIsi CTOPOH
HUKAKUX TOCIJIEICTBUM, IMOCKOJIbKY TAKOW JTOTOBOP BCTYIAET B CHILY JIMUIb ITOCIE
peructpaiuu Opaka.

Ha ceropssmHuii O€Hb AMCKYCCHOHHBIM SIBISIETCS BOIPOC, MOXKET JIH

pacmipoCTpaHATbCa OpadHblii JOTOBOp Ha Npouuibliii mepuon Bpemenu. C.B.



62

Capbamr’  CyMTaeT, YTO MONOXKEHHs J0rOBOPA MOXKHO pacIpOCTPAHUTh HA
IIPEKHUN TIEPHUOJI, HO TOJIBKO B TOM CIIy4ae, €CIM MEXAY CTOPOHAMU OTHOILEHUS B
ATOT NEPHOJ] OBLITH.

Taxxe, B HacTosAllee BpeMs OCTAETCS OTKPBITBIM BOIPOC O IIEPEUHE
BO3MOXKHBIX YCIIOBUHM, KOTOpbIE MOTYT OBITH BKIIIOYEHBI B OpauHblii qoroBop. B
coorBercTBHEe ¢ CemelHbIM KomekcoM Poccuiickoit ®enepaunu B OpayHblid
JIOTOBOP BO3MO)KHO BKJIIOUYUTH TOJIBKO MMYIIECTBEHHBIE MpaBa U OOA3aHHOCTU
cympyro. CiIenyeT coracuThes ¢ MHeHneM JI.5. MakcnuMoBnd’, 410 comeprKaHue
JUYHBIX HEMMYIIECTBEHHBIX MPaB U 00S3aHHOCTEH YPETyIMpPOBAHO B 3aKOHE U 10
oOlleMy MpaBUIy HE MOXKET OBITh HW3MEHEHO COIVIAIIEHUEM CTOpPOH, a €CIH
TAaKOBOE BCE 7K€ 3aKJIFOYAETCS, TO OHO HOCUT HEIIPABOBOM XapakTep.

B n. 3 ct. 42 CK P® coaepkarcsi MCYEPIBIBAIOIINI MIEPEYCHb YCIOBUM,
BKJIFOUEHHE KOTOPBIX B OpauHblil JOTOBOP HEIOMYCTHMO:

- OpauHblii JOrOBOpP HE MOXKET OrpaHWYMBATh MPABOCIOCOOHOCTh U
JIeeCIOCOOHOCTh CYNpyroB, MX MpaBo Ha oOpallleHue B CyJ 3a 3allUTON CBOUX
npas;

- peryliupoBaTh JIMYHBIE HEMMYLIECTBEHHBIC OTHOLIEHUS MEXIY
CyIpyramu, mpaBa 1 00si3aHHOCTHU CYIIPYTOB B OTHOILIEHUU JI€TEH;

— nperycMarpuBaTh MOJIOKEHUS, OTPaHUYHBAIOLLIEE IIPaBo
HETPYIOCIIOCOOHOTO HYKIAIOIIErOCs Cynpyra Ha MOoJTy4YeHUue COAEp/KaHus;

- COJEPKATh JIPYTHE YCIOBUS, KOTOPBIE CTAaBAT OJHOIO U3 CYNPYrOB B
KpaHe HeONaronpusTHOE IMOJIOKEHUE WJIM MPOTHBOpPEYAT OCHOBHBIM Hadajiam
ceMeiHoro 3akoHonarenbcTBa. CK PO He yTOYHSET, YTO MOHUMAETCS MO KpailHe
HEOJaronpusTHBIM TOJOXKEHHEM, T[O3TOMY JaHHBIA BONPOC pelaeTcss Ha
YCMOTPEHUSA CY/a.

Bo MHOrmx crpaHax 3aKOHOAATENIbCTBO, B OTJIUYHUE OT POCCHICKOTO, HE

Capbam C.B. TIpoGnembl peTpOCIEKTHBHOTO JEUCTBHS JOTOBOpA B apOUTpa)KHOM
npaktuke // XozsiictBo u npaso. 2006. N 1. C. 24.
2 Maxkcnmosnd JI. B. Bbpaunsiii moroBop (KOHTpakT): MPaBOBBIE PEKHUMBI HMYIIIECTBA
cynpyroB. [loHsTHe U cymnHOCTH OpadHoro goroBopa. [lopsook 3akioueHUs, U3MEHEHHUS W
pacTopyeHus Opadnoro gorosopa. - M.: Ock-89, 2000. - 112 ¢
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COAEPKUT MPSAMOIO 3allpeTa Ha BKIIOUYEHHE B OpauHbIil JI0rOBOP TAaKUX YCIOBHA,
KOTOPBIE PETrYJIMPYIOT JIMYHBIE HEUMYILIECTBCHHBIE OTHOULICHUS CYINpyros. Tak,
HarpuMep, 3a TPaHUIIEH MHOTHE CTPaxXyloT ceOsl OT HeMpPEABUIACHHBIX CUTYaIluil U
BKJIIOYAIOT B  OpauHblii  JOrOBOp OJHMM M3 IIYHKTOB  HACTYIUICHUE
HEONMAronmpusATHBIX TOCIEACTBHM, OOBIYHO HUMYIIECTBEHHOTO Xapakrepa, s
CyIpyra, KOTOPbIi U3MEHSET WM 3J10yNOTPEOISET CHUPTHBIMU HAITUTKAMU.

HeogHo3HayHBIM SBIIAETCA BONPOC O TOM, BO3MOXKHO JIM IIOCPEICTBOM
3aKJIIOYEHHUST ~ OpayHOro  COIVIAIICHHMS  M3MEHUTh  PEXHUM,  HUMEIOLIHICS
COOCTBEHHOCTHU CYIPYIOB, IPUHAJIEKABLIEH UM 0 BCTyIJieHUs: B Opak. MHorue
CHEUATNCTBI B 00JaCTH CEMEHHOTO IpaBa CUUTAIOT, UTO ATO JonmycTumo. MHave
rOBOps, C TMIOMOIIBID OpavyHOro JOroBOpa, MBI MOXKEM HW3MEHUTh PEXKUM
UMYILIECTBO, NMPUHAAIEKABILIEE, KAXKIOMY U3 CyNpyroB 10 Opaka, Ha peXHUM HUX
COBMECTHOI COOCTBEHHOCTH. XOTSl, C APYyrodl cTopoHsbl, cT. 256 'K PD roBoput
HaM O TOM, YTO BCE€ MMYIIECTBO, IIPUHAUICKABIIEE CylpyraM IO BCTYILICHHS B
Opak, sBIsSE€TCd HMX JUYHOM COOCTBEHHOCTBIO M JaHHAas HoOpMa SBJISETCS
MMIIEPATUBHOM.

Taxxe mpoOIEeMHBIM BOIPOCOM B 0O0JACTH CEMEWHOIO IpaBa CUUTAETCH,
MOXET JIM HECOBEPIUCHHOJIETHEE JIMIO, B OTHOLIEHUU KOTOPOIO BBIHECEHO
pElIeHHEe O CHUKEHUHM €ro OpayHOro BO3pacTa, 3aKJIIOYUTh OpauyHbId TOTOBOP 10
opunuanbHOM peructpanuu Opaka?  Ilo muenuto I1.B. KpamenunaukoBa
'3aKiT0ueHre GPaYHOro JJOroBOpa B TAKOM CIIydae MEXy JHI[AMH, XOTS Obl OHO
13 KOTOPBIX SBIISIETCS HECOBEPILIEHHOJIETHUM, HEBO3MOXKHO. Benb B COOTBETCTBUU
C TPaXIAHCKUM  3aKOHOJATEIbCTBOM  HECOBEPILICHHOJETHUM MpHoOpeTaer
IPaKIAHCKYIO A€eCOCOOHOCTh B MOJIHOM 00bEME B JIBYX CiIydasiX: BCTYIUICHUS B
Opak M sMaHcunanuu. Takke B IOpUIMYECKON JIHUTEeparype €CTh MHEHHE, 4TO
HECOBEPIICHHOJIETHUI B TAHHOW CUTyallMd MOXKET 3aKJII04aTh OpavHbIN I0TOBOP C
IIACBMEHHOI'O COITIaCHsl €ro 3aKOHHOIO IIPEACTABUTENSA C MOMEHTA BBIHECEHUS

pEIIeHNs O CHIKEHUU OpaqHOTO BO3pacTa.

! Cemeitnoe npaBo: yue6uuk / .M. T'ourano, I1.B. Kpamenunnnkos, J1.FO. Muxeesa u ap.;
nox pex. [1.B. Kpamennanaukosa. 3-¢ u3., nepepad. u gom. M.: Craryt, 2016.
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Eme omHMM HOHCKYCCMOHHBIM BOIPOCOM B CEMEMHOM IIpaBe SIBIISETCS
CYObEKTHBI cOCTaB OpadyHoro joroBopa. Moryt nu OpayHOe cOIVIalleHUe
3aKJII0YaTh TPEACTABUTENIb II0 JIOBEPEHHOCTH, OMNEKyH OyayIiero Cympyra,
MPU3HAHHBIN HENIeeCTIOCOOHBIM B CUJIy TCHUXHYecKoro pacctpoicta? C omgHOM
CTOPOHBI, B IOPUIAMYECKON JIATEpAType CYyIIECTBYET MHEHHUE, YTO OpadyHBIA
KOHTPAaKT HEPa3pbIBHO CBSI3aH C JIMYHOCTBIO €r0 CTOPOH U BCIIEJACTBHUE 3TOTO HE
MOJKET OBITh 3aKJIIOUEH Yepe3 MpeacTaBuTesl. bpauHoe cornaiieHue T0JKHO ObITh
3aKJIF0YEHO TOJBKO JIMYHO U TOJIBKO MOJTHOCTHIO JI€€CITOCOOHBIM JIMIIOM.

Takum 00pa3oM, MPOAHAIU3UPOBAB HEKOTOPHIE MPOOIEMHBIE BOIIPOCHI
3aKJII0YEHUs OpadyHOro JoroBopa B Poccuu, Mbl BUIMM, YTO JAHHBIM MHCTUTYT B
Haleld cTpaHe 10 KOHI[a HOPMAaTMBHO HE YPEryjaupoBaH, HMEET IPaBOBbIC
npoOenbl U KoUU3uu HopM. Ho BMecTe ¢ TeM HHCTUTYT OpadyHOro JOroBOpa,
HECOMHEHHO, SIBJISIETCS HEOOXOAUMBIM 3JIEMEHTOM B COBPEMEHHOM POCCHUUCKOM
CEMENHOM IIpaBeE.

Yuciio poCCHUUCKHMX TpaxkaaH, >KENAIoNIUX 3aKIIOYUTh OpadyHbId JOTOBOP
KpailHe HeBelMKo. Bce nmemo B Tom, uto emie B Poccru HE mpUIIIO OCO3HAHUE
CYLUTHOCTH OpauyHOTo JIOTOBOpA, JJIA Yero OH HYXEH M KaK ero HCIOJb30BaTh. B
CBOIO oOuepedb, 3aKiaiodasi OpauHbld JIOTOBOp, CYNPYTd CMOTYT pPa3peliuTh
UMYIIECTBEHHBIE CIIOPBI U OTPATUTh CEOSl OT UMYIIIECTBEHHBIX MOTEPh HE TOJIHKO B

cllydae pacTop>KeHUs Opaka, HO U B TIeproj] OpauHbIX OTHOIIICHUH.

3.2. llopsinok 3aK/il0ueHnsi OPavYHOro J0roBOpa, ero popmMa u cojepraHmue.

Camo mo cebe 3akimroueHUE OpayHOTO JIOTOBOpa  HE SIBJSIETCA
HEOOXOJMMBIM YCJIOBHEM JJI JIML, BCTYyNAIOIIMX B Opak, JaHHBIM IMepeyeHb
ycioBul 3akperuieH B ¢T. 12 'K PO u sBisiercs ucuepnsiBaromuM. Bompoc o
3aKJIIOYEHUH  OpayHOro  JOroBopa CYNpPYTd JOJDKHBI peuiaTb CBOOOIHO,
CaMOCTOATENLHO U 0€3 BCAKOIO MPUHYKICHUS, TAK KaK 3TO SBJSETCS UX MPaBOM,
a He OOs3aHHOCTHIO. 3akioyass OpadyHbIi  JOTOBOp, CYIPYTH JTOJKHBI OBITH

CBOOOJIHBI OT JIFOOOTO BHEIIHEro BO3JICUCTBUA. Benb MOHYXXIEHHE OJHOTO W3
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CYNpYyroB, JUOO JIMI, COOMPAIOIIMXCSA BCTYNUTh B Opak, TPETbUMH JHIAMHU K
3aKJIIOYEHUI0  OpayHOro  JOroBopa OyJeT SIBISAThCS TpyObIM HapylIeHHUEM
3aKOHOJATENbCTBA.

Cornacuo nyHkty 1 crateu 179 'K P® ecnu Opaunsiii moroBop Oyaer
3aKJIOYEH MOJi BJIMSIHUEM OOMaHa, HACWUJIUsS U YIPO3bl, a TaKKe BCIEACTBUE
CTEUYEHUS TSKEJIBIX OOCTOATENILCTB HA KpaillHE HEBBITOJIHBIX YCIOBUSX JJI OJHOM
CTOPOHBI, YeM JIpyras CTOpPOHa BOCIIOJIb30Bajach (KabasbHas chaenka), OyayT
MPUMEHSTLCA TpPaBWIa O HEACHCTBUTEIBHOCTH CHEJIKH, MO KOTOPOMY TaKOM
JIOTOBOp OyJEeT MpHU3HAH CYJOM HEIACHCTBUTEIBHBIM IO HCKOBOMY 3asIBJICHHUIO
MOTEpHeBIIed CTOPOHBI. XOTEJIOCh OBl OTMETUTh, 4YTO MPUHYXKICHUE K
3aKJIIOYEHUIO CAENKH JIMO0 OTKAa3 OT €€ COBEPIIEHUSI Ha OCHOBAHUHU ONPEIETIEHHBIX
OOCTOSITEILCTB MOKET OBITh KBAJIH(UIIMPOBAHO KaK YrOJIOBHOE NPECTYIUICHHE,
KOTOpoe mpeaycMoTpeHo crtatbet 179 VYromoBHoro Kopekca Poccuiickoi
q)ez[epaum/ll.

B cootBercTBuM ¢ myHkToMm 2 ctathu 41 CemeitHoro Konekca Poccuiickoit
®depneparuu OpayHbIi  TOTOBOP JOJDKEH OBITh 3aKJIIOYEH B MUCbMEHHOU (popMe u
HOTapHalbHO YJIOCTOBEPEH.

BpauHoe cormamieHue CcocTaBisieTcsl B BHJE €AMHOTO JOKYMEHTA,
BBIPAKAIOIIETO €ro cojaepxaHue. B cimydyae HEOOXOAMMOCTH MPU COCTABICHUHU
MpoeKTa OpayHOro  COTJAIICHHS Tpa)xKAaHe MOTYT OOpaTHUTHCS 3a MOMOIIBIO K
agBokaty JMOO HOTapUyCy, KOTOpBIM OyaeT yAOoCTOBEpATh JoroBop. B
00s3aHHOCTH HOTapuyca BXOJUT pPa3bsICHEHHWE CMBICIIA W 3HaYe€HUE OpayHOro
COTJIAIICHMSI, @ TAKXKE TPABOBBIX IMOCJEACTBHI €ro 3aKJIIOUEHUS, C TEM, YTOOBI
IOpUINYECKass HEOCBEJOMIICHHOCTh TPaKJIaH HE Morjia ObITh HCMOJb30BaHa BO
BpeEa.

TekcT OpayHOTO AOTrOBOpPA JIOHKEH OBITH SICHBIM W YETKUM, YHCIIA U CPOKH,
OTHOCAIIMECS K COJEPKaHUIO JIOTOBOpAa, XOTSA OBl OAWH pa3 HEOOXOIUMO

0003HAYUTH CJIOBAMH. CDaMI/IJII/II/I, HMMCHA M OT4YCCTBA JIMI[, a4 TAKXKC HX MCCTO

' VronoBusiii kogekc Poccuiickoii ®enepaiuu ot 13.06.1996 N 63-®3 // Cobpanue
3akoHoarenscTBa Poccuiickoit deneparuu ot 1996 1., N 25, cT. 2954,
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’KUTEJIbCTBA YKA3bIBAIOTCSl IOJHOCTHIO. JlaHHbIE Mepbl HEOOXOAMMBI ISt
VCKJIFOYECHHSI BO3MOYKHOCTEM IO-Pa3HOMY HMCTOJIKOBBIBATH COACPIKAHUS JOroBOpa
U JJIA IPEAOTBPALECHUS PA3HOUTECHHI.

JIOroBOp yJIOCTOBEPSIETCS MOANMMUCAMHU JIML, €r0 3aKiarounBIIMMA. OnHAKO, B
nyHkTe 3 crarbu 160 'K P® ykazaHo, 4TO e€cid MO yBaKUTEIbHOW NPUYMHE,
HampuMep, (PHU3NYECKOro HEAoCTaTKa, OOJe3HH, IJMOO0 HErpaMOTHOCTH, ¥
rpaKJaHuHA OTCYTCTBYIOT BO3MOKHOCTb OCYLIECTBUTH HIOJIITNACH
COOCTBEHHOPYYHO, TO MO €ro Mpoch0e JOrOBOP MOXKET ObITh MOJANUCAH APYTUM
aunioM. [Ipu 3TOM noAnuch MOCIeIHEr0 HEOOXO0AUMO YAOCTOBEPUTh y HOTapuyca
WIM y IPYroro JOJDKHOCTHOIO JIMIA, KOTOPBIA YIOJIHOMOYEH Ha OCYIIECTBICHHUE
COOTBETCTBYIOIIUX HOTAPUAIBHBIX JACHCTBUM, C YyKa3aHUEM MPUYHH, B CHITY
KOTOPBIX COBEPIIAIOIINN JOTOBOP HE MOT OJNUCATh €T0 COOCTBEHHOPYYHO.

CormacHo nyHkty ctratbu 160 'K P® ¢pakcuMunbHOE BOCIPOU3BEICHUE
HOJIITUCU C TIOMOIIBIO CPEJCTB MEXAHUYECKOTO JINOO MHOTO KOMUPOBaHUS, OyayT
SBIIATBCS AQHAJIOTOM COOCTBEHHOPYYHOW MOJIIMUCH, JOMYCKAaeTcs B CIydasX,
MPETYCMOTPEHHBIX 3aKOHOM, HHBIMH IPABOBBIMU aKTaMH JMOO COTJIAIEHUEM
CTOPOH.

B cootBerctBum ¢ .1 ¢1.165 'K PO, a takxke ¢ n.1 c1.166 'K PO B cnyuae
HECOOJII0/IeHUE HOTapuaabHOU (OPMBI  OpavyHOrO0 JOTOBOpPA, TO ATO BJICYET €T0
HeleWcTBUTENbHOCTh. JlaHHas cienka OylneT CUMTaThbCs HUYTOXKHOM, TO €CTh
HEJICHCTBUTEIBHOM, HE3aBUCUMO OT MIPU3HAHUS ee TakoBo# cynoM. HotapuanbsHoe
YIOCTOBEPEHUE OCYILIECTBISECTCA IyTEM COBEPUIEHUS HAa JTOKYMEHTE, KOTOPBIM
SBJIIETCSI I0TOBOP, YAOCTOBEPUTEIBHON HAIIIUCH.

B cooTBercTBHM C TpaKAaHCKUM 3aKOHOAATEIbCTBOM HEIECWCTBUTEIIbHAS
CIeNKa He BIEYeT 3a COo0OW HHUKAKUX IOPUAWYECKUX IMOCIEACTBUHM, 3a
UCKIIIOUEHUEM TE€X, KOTOpbleé CBfA3aHbl C €€ HEIECHCTBUTEIBbHOCTBIO U
HEJEHCTBUTEIbHA C MOMEHTA €€ COBEPILICHHUS.

Takum o0pazoMm, mnucbMeHHas (opma 3aKIIOUEHHUs JIOTOBOpa M €ro

00s13aTeNBLHOE HOTapuaJlbHOC YIAOCTOBCPCHHUC — OTO JABd B3aMMOCBA3AaHHBIX
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TpeOOBaHMsI, KOTOpbIE KacatoTcs (popMbl  OpayHOro KOHTPAKTa, TaK, M0 MHEHUIO
A .M. Heuaesoii,

1) npu coOntoleHMM JaHHBIX YCJIOBUM, CYNPYyrd CBOOOJHO, IO
COOCTBEHHOMY YCMOTPEHUIO MOT'YT PacCHOPsIKaThCS CBOUM IIPaBOM;

2) naHHBIE YCIOBHS MOTYT MNPEIOTBPATUTh HAPYIICHHE HMYIIECTBEHHBIX
paB KaKJ0ro U3 Cyrnpyros;

3) mpenoTBPaTUTh HAPYIICHUE UMYIIECTBCHHBIX MPaB HETPYIOCIOCOOHOTO,
HY’KJIAIOILIETOCs CYINpyra;

4)  COXpaHUTb  ONPENENCHHYI0  CTAa0WIBHOCTH B  OOECICUYCHHUH
MMYIIECTBEHHBIX MPaB CYNPYTOB;

5) rapaHTHpoBaTh COOJIOJEHUE HMYIIECTBEHHBIX WHTEPECOB HE TOJIBKO
bu3MYecKuX JUIl, HO U TOCyAapCTBa.

B coorBercTBrun ¢ myHKkTOM 1 craten 41 CemMelHOro KoAeKca Juna BIpaBe
3aKJIIOYUTH OpadyHbll  JTOTOBOP, KaK JI0 TOCYJapCTBEHHOM peructpanuu Opak, Tak
U B m000€ BpeMst B iepuoj Opaka. OgHako, HEOOXOAMMO TOMHUTh, YTO OpayHBIMA
JIOTOBOp, 3aKJIIOUEHHBIM 10 perucrpauumud Opaka, BCTYIUT B CHIIy TOJBKO C
MOMeHTa OQuIMaIbHOM peructpamuu Opaka. /o Tex mop, moka Opak He OyaeT
3aperucTpUpoBaH, OpayHOE COTJIAIEHUE HOPUAMYECKOW CUJIbI UMETh HE OyIerT.
Ecnu e OpaudHblil JOroBOp 3aKJIIOYEH MOCIIE€ PETUCTpaLlMU Opaka, TO OH BCTYNAET
B CWJIy C MOMEHTA €r0 3aKJIH0YEHUS.

Heo6xoaumo, ocTaHOBUTHCS Ha Bompoce 00 00beMe OpayHOTo corjamieHus,
TO €CTh, CKOJIbKO M KaKWX YCJIOBHM JOJHKHO COJIEPKAThCsl B OpavyHOM JOTOBOPE.
Jlanublii Bompoc OyAeT pemarbes CyNpyraMu CaMOCTOATENIbHO. bpadynHbii
KOHTPAKT MOXET COCTOSITh M W3 OJHOTO IIyHKTa, K MpUMEpYy, B cCiyyae
YCTaHOBJICHHSI PEKHUMA JIOJIEBOM COOCTBEHHOCTH HA UMYIIIECTBO, KOTOPOE CYIIPYTH
Ha)XWUJIKM BO BpeMsi Opaka.

A.M. HeuaeBa' o6pamaer BHHMAHHE, YTO MPOAOKHTEIBHOCTh OPAYHBIX

OTHOIIIEHUH CYMPYroB OOBIYHO CKAa3bIBACTCSI HA COJACPKAHUM OpauHOro JOTOBOPA.

! HeuaeBa A. M. Cemeiitoe mpaBo: kypc nekumii/ A. M. Heuaesa. - U3, 2-¢, mepepab. u
nor.. - M.: FOpucts, 2002. - 336 ¢
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Ecnu oH 3akiiodeH 10 peructpanuu Opaka Jubo BCKOpe mocie ero opopmMieHus,
TO 00BEM CYHIECTBYIOUIUX MUMYIIECTBEHHBIX MPaB U 00S3aHHOCTEN CyNpyroB, KaK
paBWiIO, HEBEIMK. Bce ycTpeMieHuss CTOpPOH 4Yalle BCEro HalpaBJIEHbl Ha
Oynyiee. VckitoueHre MOTYT COCTABJISITH CiIy4yau, KOIJ/a JIMla, BCTYIHUBILIHE B
Opak, 1100 OJWH W3 HHX, SIBJISIOTCS COOCTBEHHHMKAMH JOPOTOCTOSIIIETO OOBEKTa
HEJIBIDKUMOCTH. MMEHHO 3Ty KaTeropuio rpaxaaH, 0 OO0IleMy MpaBuily,
MHTEPECYeT, KaK MOXKET CKa3aThCsl Ha MaTepUalibHOM 00eCIeUYEeHHOCTH CYIPYTOB,
K IIpUMeEpY, JUKBUAAIMS, peOpraHu3alus nOpeanpusiTis, 0aHKPOTCTBO JIMOO WHbBIC
00CTOSITENIBCTBA, a TAKKE CMEPTh OJHOTO U3 HUX.

XoTenock Obl OOPATUTHCS K OMBITY 3apyO€KHBIX CTpaH, re KpailHe Ba)KHA
nporeAypa 3akiatoueHus OpauHoro corjamenus. Hanpumep, Bo @DpanHiuu,
WUranuu, ['epmMaHud COOTBETCTBYIOIIME YCIOBUS U TMOPSAJOK 3aKIIOUYEHUS
OpayHOro COrJIalI€HUs] YETKO PErIaMEHTHUPOBAHbI 3aKOHOIATEIBLCTBOM U B Cllydae
MaJjeHIIero OTCTYIUIGHHS OT 3aKpeIUIEHHOW Mpoueaypbl OyAeT T'po3UTh
HEJICHCTBUTEILHOCTHIO TAKOTO JOTOBOpA. bpadHoe cornamieHue OOBIYHO
COCTaBJISICTCSl OMNBITHBIMU IOPUCTaMH, @ B HEKOTOPBIX CTpaHax 3TO BXOAUT B
KOMITETCHIIUIO OpPraHoB HoTapuara. [lucemeHHass ¢gopMa OpadyHOTO KOHTpPAaKTa
ABJIIEeTCSl 00s13aTeNbHBIM yciioBUeM. llocne 3akitoueHusi OpayHOTO COTJIAIEHUs
CTOPOHBI TOJYYalOT COOTBETCTBYIOIIEE YAOCTOBEPEHUE O 3aKIIOUEHUU Y
HOTapuyca, KOTOPOE 3a TeM JOJDKHO ObITh MMH TMPEABSIBICHO MPU 3aKIIOYCHUU
Opaka. B cBuzerenbcTBe 0 3aKiIOUeHHH Opaka JieJaeTcsl crenuaibHas OTMETKa O
TOM, OBUT WJIM HE OBLT 3aKJIFOUCH OpayHbI KOHTpAKT. B ciydae ero 3akirodeHus,
JaKe €CITU JTO MPEIIECTBOBAIO CBajh0e, KOHTPAKT HA4YMHAET JEHCTBOBATH
TOJIKO C MOMEHTa 3akitoueHusi Opaka. B Wrtanuu OpauyHoe cornaiieHue B
00s3aTEIPHOM TIOPSIIKE HEOOXOIUMO 3apeTHCTPUPOBATH B MECTHOM OpraHe
BJIACTH, a TAKXKe, €CIM B OPauHOM JOTOBOPE YKA3BIBAIOTCA OOBEKTHI HEABUKMMOTO
MMYIIECTBA, TO €LIE U B OPTaHe, PETUCTPUPYIOLIEM CIICIIKU C HEABUKUMOCTBIO.

Bo ®paniuu, ecnyu oauH U3 CynpyroB SIBISIETCSI KOMMEPCAHTOM B MOMEHT

3aKIIFOYCHUA 6pa1<a 100 CTAaHOBUTCS UM B ,HaHBHeﬁmeM, TO 6paqHBIﬁ KOHTPAKT
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JOJKEH OBbITh OMYOJIMKOBAaH Ha YCIOBUSIX W TIOJl CTPAXOM IMPUMEHEHUS! CAHKIUH,
KOTOpBIE MIPETyCMOTPEHBI periiaMeHTaMu, OTHOCSAUIUMUCS K TOPTOBOMY PEeCTpy.

BrecTtn nsmenenusi B Opaydblii  JTOTOBOP IO PETHCTpaniu Opaka MOXKHO B
TOM K€ TOpsAKe, KOTOpbI Tpelyercs ais ero 3akitoueHus. OaHako, mocie
peructpanuu Opaka, BHECTM HM3MEHEHHUSI B JOTOBOP BO3MOXKHO TOJIBKO TIO
PELICHUIO Cy/1a.

B crpanax anrio-cakconckoro npasa, Hanpumep, CIIIA, Benukobpuranus,
CIECIUANIBHBIX TPeOOBaHUN K MpOLEIype 3aKIioyYeHus OpayHOTro JOroBopa
3aKOHOM HE TNpeabsaBiseTcs. HeoOXoauMbpIMu yCIOBUSAMU ISl 3aKJIFOUCHUS JIUIITh
ABJISIIOTCS: TNHUChbMEHHas ¢opMa U TMOJNHUCAHUE JIOTOBOpa B MPUCYTCTBUU
ceujgereneit.  Jlomyckaercss — 3aKkilO4EeHUE — KaK  <«JI00pavyHBIX», TaK U
«1mocaeOpayHbIX» KOHTPAKTOB, HO JOTOBOp, 3aKJIIOUEHHBIH N0 Opaka, Takke
HAaYMHAET JIEUCTBOBATh C MOMEHTA perucTpalnu Opaka.

KOpunuyeckyto cuimy OpayHbIM COTJIAIIIEHUEM B CTpaHaX aHIJIO-CAKCOHCKOTO
mpasa npuaaet cya. OaHako, Cy/ Mpu HAJTMYUUA COOTBETCTBYIOIIUX OOCTOSITEIHCTB
BIIPABE CAMOCTOSITEIBHO TMOJHOCTbIO JIMOO YACTUYHO W3MEHUTh YCJIOBUSA U
coJiep>kaHusi OpayHOTO KOHTpakTa. [103TOMy CTOpOHBI HE 3aCTpaxOBaHbI OT-TOTO,
YTO B CJlydae BO3HUKHOBEHHs cClOpa TO JUOO HHOE TMOJOKEHHE OpavyHoro
JIOTOBOpPa MOKET OBITh JIMIICHO FOPUANYECKON CHJIbI, WM K€ JOTOBOP LICIHKOM
Oyner 0OBSABIICH CYJOM HEACHCTBUTEIIHLHBIM.

[To oOmemy mpaBuUily 3aKperuieHO, YTO OpayHOE COrIalieHue JA0IKHO ObITh
BO BCEX OTHOIICHHSIX «Pa3yMHBIMY» U «CTIPABEIITUBBIMY.

B Poccum Ha mpakTMke TpU  3aKIIOYEHHH OpadyHOro  JOTOBOPA
PYKOBOJICTBYIOTCSI TIPUHITUIIOM TailHbI OpPavyHOrO COTJIAIICHMS, YTO 3aKPEIJICHO B
Hopmax Konctutynuu PO (cemeitHass TailHa) W HOpMax HOTapHAIbHOTO
3aKOHOJATEeIbCTBA (HOTapualibHas TaliHa). B cBOIO ouepenp, B psijie 3apyOeKHBIX
CTpaH obOecrniedeH CBOOOIHBIA JIOCTYI JIFOOOTO 3aMHTEPECOBAHHOTO JIUIA JIS
O3HAKOMJICHUS C COJIEP)KaHNEM OpadHOTO IOTOBOpa. DTO MPaBUIIO, MPEKIE BCETO,
oOecreynBaeT MHTEPECHl KPEAUTOPOB Cynpyros. JlaHHOE mpaBuio HE0OX0IUMO, B

NEPBYIO oOuepenb, sl OTHOUIEHWH B cdepe MNpeAnpuHUMaTenbCcTBa. Takoe
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IOJIO)KEHUE  CJIEJOBAJIO OBl  3aKpemuTh M B CEMEHHOM  POCCUICKOM
3aKOHO/IaTEJIbCTBE.

B cratbe 42 CK PO onpeneneH npuMeEpHbIN MEpEeUYeHb yCIOBUNA OpayHOro
noroBopa. CormacHo 1.1 ct. 42 CK P® OpauHbIM JOTOBOPOM CYIPYTH HMEIOT
IpaBO M3MEHHUTHh YCTAHOBJIEHHBI 3aKOHOM PEXHM COBMECTHON COOCTBEHHOCTH,
YCTaHOBUTH PEXXHM COBMECTHOM, JT0JIEBOM WJIM pa3/ieIbHONM COOCTBEHHOCTH Ha BCE
UMYILIECTBO CYNPYTroOB, HA €r0 OTJEJIBbHBIE BUJIbI TUOO HAa UMYILECTBO KaXXJI0T0O U3
cynpyroB. Cylnpyru UMEIOT MPaBo ONPEEIUTh B OpauHOM JOTOBOPE CBOM MpaBa U
00513aHHOCTH IO B3aUMHOMY COJEpXaHHIO, CIIOCOOBI y4acTHsl B JOXOHax Ipyr
Jpyra, MOPSAOK HECEHHsS KaXIblM W3 HHUX CEMEHHBIX PacxoOB; OIpPEACIIUTH
UMYILECTBO, KOTOpoe OyAeT MepeJaHo KakIoOMy W3 CYINpPYroB B cllydae
pacTop>keHus Opaka, a Tak)Ke BKIIOYUTh B OpauHbI JOrOBOp JIIOOBIE HHBIE
MOJIOKEHUS], KOTOPBIE KAaCalOTCS UMYIIECTBEHHBIX OTHOIIEHUNA MEXIY CyIpyraMu.

M.B. JKunmHkoBa® IHpencTaBMiIa KIacCHPHKALMIO OpadHBIX JOTOBOPOB B
3aBUCUMOCTH OT cojepxkaHus. [lo naHHOM kiaccudukanuu Bce OpadHbIe
COrJallleHHusl CleayeT MOApPa3AeIuTh Ha OpayHble JOTOBOPBI, KOTOPBIE HOCST
oOmMii XxapakTep U OpauHble COIJIAIICHMs, KOTOpbIE HOCAT ILIEJIEBOM XapakTep.
JloroBopbl, HOCSLIUE LIETEBOM XapaKTep, TakKe MOAPa3AEISIOTCS Ha HA IOTOBOPbI
00 YCTaHOBJEHUM TMPABOBOIO pEXKMMa MMYIIECTBA CYNpPYroB B cClydae
pa3feNbHOTO MPOXKUBAHUSA, JOTOBOPHl 00 YCTAHOBJIEHWHM IPABOBOTO pPEKUMA
UMYIIIECTBA CYNPYTOB B Ciy4au MPUMHUPEHHS, AOTOBOPHI 00 YCTaHOBJICHHUH
IIPAaBOBOI'0 PEXMMA MMYLIECTBA CyIpyros B ciaydau paszsoaa. M. B. JKunuHkoBa
OTMEYaeT, YTO yKa3aHHas KilacCU(PUKAIMS HOCUT HECKOJIbKO YCIOBHBIN XapakTtep,
TaKk Kak OpayHblii JOroBOp (OmpenensieMblii Kak JIOroBOp OOILEro XapakTepa)
MOXET BKJIKOYATh MOJOKEHHS LEJIEBbIX JOTOBOPOB (HampuMmep, O MPaBOBOM
pexuMe HMMYLIECTBa Ha Ciyyall pacTopkeHus Opaka). B To ke Bpems 5Ta
KJIaCCU(UKALUS UMEET CMBICII, IIOTOMY YTO J1a€T BO3MOXKHOCTb JJIsl ONpEAeSICHUsS

IIPABOBOM MPUPOIbI OpaYHBIX IOTOBOPOB PA3IMYHOM 1I€JIEBOM HAPABICHHOCTI.

! Xumuakosa W. B. Bpaunsrii koutpakt / M. B. XKununkosa. Xapekos: 0. u., 1995. - 230 c.
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[Ipexxne Bcero, 3T0 peXUM O00IIEH COBMECTHOM COOCTBEHHOCTH HMMYIECTBA
cynpyroB. Pexum oOliieli COBMECTHOM COOCTBEHHOCTH HAa MMYIIECTBO CYIPYIOB
YCTaHABIMBAETCA 3aKOHOM M HE TpeOyeT MAOMOJIHUTEIBHONM perjaMeHTaluu
OpayHBIM  JIOTOBOPOM TMpPU €ro MNPUMEHEHUHM Ha OOUIMX OCHOBAHUSX.
CrnenoBarenbHO, OpayHBIM COIVIAIIEHUEM MOTYT OBITh NMPEAYCMOTPEHBI T€ WM
UHbIE OCOOCHHOCTH HCIIOJIb30BAHHUS PEXHMa COBMECTHOM COOCTBEHHOCTH.
VYkazanHble peXUMBbI B cTaThe 42 CeMEMHOro 3aKOHOAATENbCTBA YCTAHABINBATHCS
CyNpyraMmu, Kak Ha BC€ UX UMYILECTBO, TaK 1 Ha OTJEIbHBIE €r0 BUJBI JINOO K€ Ha
UMYILECTBO KAXIOro M3 cCynpyros. OTcroa MOXHO CHAENaTh BBIBOA O
BO3MOKHOCTH PaclpOCTPaHEHUs pexuMa oO1Iell COBMECTHON COOCTBEHHOCTH U Ha
n0o0payHOe HMMYIIECTBO M HHOE HUMYIIECTBO, KOTOPOE IO 3aKOHY SBISETCS
pa3zienbHON COOCTBEHHOCTHIO KaXA0ro U3 cynpyroB. JI.b.MakcumoBruY oTmMeyvaer,
yTto «1.1 cr. 42 CK P® Hyxknaercs B CIEOyIOIIEM yTOYHEHUH: «bpadHbIM
JIOTOBOPOM ~ CYIIpyrd BIOpaBE€ H3MEHHTh YCTAHOBJIEHHBIA 3aKOHOM PEXUM
coBmecTHOM cobOctBeHHoctH (cT. 34 Hacrosimero Kogekca) u  pexum
COOCTBEHHOCTU KaxKJI0ro u3 cynpyroB (cT. 36 Hacrosmero Komekca)y», nanee mo
TekcTy». Taxxe JI.b. MakcumoBHY yKa3bIBaeT O HEOOXOJIMMOCTH TEpecMoTpa
HOpMbl 4.l m.2 ct. 256 TK P® 0 TOM, 4TO «MMYILIECTBO, MPUHAIICKABIIIEE
KOKJIOMY W3 CYNpPYroB JO BCTYIUIEHUS B Opak, a TakKe MOJYYEHHOE OJHUM W3
CYNpyroB BO BpeMs Opaka B Jlap WM B TOPSJIKE HACICIOBAHMS, SIBISETCA €ro
COOCTBEHHOCTbIO», W [IOTIOJHEHHUS €€ CIIOBAMHU: «...eCIId JOTOBOPOM MEXIY
CyIpyramMi He TNpeAyCMOTPEHO MHOe». B memsix enmHooO0pa3HOro TOIKOBaHMS
YKa3aHHOTO TIOJIOKEHHUS, JaHHBbIC TMPEMJIOKECHHS CclieJjoBajia Obl MPU3HATH
1€J1eCO00pa3HBIMHU JIJIs1 BHEPEHUS B POCCUIMCKOE 3aKOHOIaTEIBCTBO.

B cBoto ouepens OpauHbIM JOTOBOPOM BO3MOXKHO YCTAaHOBJIEHHE JIOJIEBOM
COOCTBEHHOCTh KaK B OTHOIICHUU OOIIEro HMYIIECTBAa CYINPYTroB, KOTOpPOE
HAXOAMUTCSA B UX COBMECTHOM COOCTBEHHOCTH, TaK U B OTHOLIEHUH HX Pa3fesbHOTO
umyiectBa. Heo6xoaumo omnpeaenuTs B JTOTOBOpEe KOHKPETHOE HMYIIECTBO, K
KOTOpPOMY OYJEeT MPUMEHATHCS YKa3aHHbIA PEXUM COOCTBEHHOCTH, M CIEIYET

YCTAHOBUTb KPUTCPUU IJIA OIPCACIICHUA I[OJ'IGﬁ KaXX10Tr0 U3 CYIIPYIroB B IIPpaBC



72

noyieBoid  cobctBeHHocTH. K mpumepy, pasmep JoJfied ompenernsercs B
3aBUCHMOCTH OT J0XOJa, a TaKKE€ OT CTEMEHHM y4acTUs KaXKJOro M3 CYNpyroB B
npUOOpETEHNH HMMYIIECTBA, JIUOO XK€ MOXHO YCTaHOBUTH KOHKPETHBIM paszMep
noneit. CormacHo myHKTy 1 cratem 245 'K PO B ciydae, eciii KOHKpPETHBIN
pa3Mep J0JIeld WM MPUHLMII €r0 ONpPEAENICHHs] B JOTOBOPE HE COTJIACOBAH, JOJIU
HEOOXOMMO CUUTATH PAaBHBIMHU.

CemelHBIM 3aKOHOJATEIBCTBOM 3aKPEIICHA BO3MOYKHOCTH YCTAHOBIICHHS
OpayHbIM JIOTOBOPOM pEXHMa pa3lelbHONl COOCTBEHHOCTH CYIPYroB, KakK B
OTHOUIEHUHU YK€ HMEIOIIErocs MMYLIECTBA, TaK MU B OTHOLICHUM HMYIIECTBA,
KoTopoe Oyner mnpuoOpereHo B Oyaymem. Ilo muenuio JI.Lb. MakcumoBuu
«YCTaHOBJICHME pEXHMa IOJHOM pa3IeIbHOCTH, KOTOPBIA JaeT KEIaHHYIO
UMYILECTBEHHYIO CaMOCTOSTEIbHOCTh B OpauHbIX OTHOILIEHUSX, HE H30aBIseT
CYNPYroB OT HEOOXOJUMOCTH BEACHHS y4eTa MPUOOPETAEMBIX BEIIECH, XpaHEHUS
KaCCOBBIX U TOBAPHBIX YEKOB, KOTOPHIE Obl MOJTBEPKIAIU PUOOPETEHUE TON WU
MHOW BelIM, 4TOObl B CiIy4ae BO3HHUKHOBEHHUS CIIOpa CyNpyr-coOOCTBEHHHUK MOT
MOATBEPJIUTH CBOE IPABO COOCTBEHHOCTH IOKYMEHTAJIBHOY.

B cnydae ycraHOBieHHs peKMMa YaCTHYHOM OOILIHOCTH, Y CYHpPYIOB €CTh
BO3MOYKHOCTh JOTOBOPUTHCS, YTO HA OTACJIbHbIE BHJbl HMYyIIECTBa OyJeT
pacnpoCTpaHsAThCA PEKUM OOIIEH COBMECTHOM COOCTBEHHOCTH, a BCE OCTAJIbHOE
UMYILIECTBO OyJIE€T pa3AeIbHbIM.

B nyukre 2 cratbu 42 CK PO ykazaHo, 4To npaBa u 0013aHHOCTH, KOTOPBIE
IPEeIyCMOTPEHbI OpauHbIM JOTOBOPOM, MOTYT OTPAaHUYMBATHCA OIPEIEICHHBIMU
cpokami (ct. 190 I'K P®) nnu ctaBUTHCS B 3aBUCUMOCTH OT HACTYIUICHHS JIHOO OT
HEe HacTyIieHus onpeeneHubix ycnosuit (ct. 157 'K P®). Cornacno crarbe 157
'K PO k TakomMy yCIIOBHIO MOXKET OBITh OTHECEHO OOCTOATEIBCTBO, OTHOCUTEIILHO
KOTOPOrO HEW3BECTHO, HACTYNMUT OHO wuiu HeT. ClenoBareiabHO, Pa3IuvyaroT
oTJarareibHble YCIOBUS (MpaBa U OOS3aHHOCTH HACTYMAlOT B 3aBUCUMOCTU OT
YKa3aHHBIX OOCTOATEIbCTB) M OTMEHHUTENbHBIE YCIOBHS (IIpaBa M O0S3aHHOCTU
MPEKpallaloTcss B 3aBUCHUMOCTHM OT YKa3aHHBIX O0OCTOSATENLCTB. Bce ycioBus

JOJIXKHBI OBITH 3aKOHHBIMH U OCYHICCTBUMbIMU.
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CemeliHbBIM 3aKOHOAATENBCTBOM YCTaHAaBJIMBAIOTCS KOHKPETHBIE
OTpaHUYEHMsI, KOTOpPhIE KAacaroTCs BO3MOXKHBIX YCIOBHM OpayHOro ngoroBopa. B
NyHKTE 3 cTaThu 42 3aKperuieH JaHHBIM MepeyeHb YCIOBHM, BKIIOYEHUE KOTOPBIX
B OpauHbIil 10rOBOP HEAOMYCTUMO.

BpauHbIM 1OTOBOpOM HE JOMYCKAETCsl OrpaHWYCHHE MPABOCIIOCOOHOCTH H
JeecrnocooHocTu cynpyroB. JlaHHas Hopma cornacyetrcs co crtatbeit 22 ['K PO, B
COOTBETCTBUH C KOTOPON HUKTO HE MOXKET OBITh OTPAHUYEH B MPABOCIIOCOOHOCTH
U JI€eClIOCOOHOCTH, a TOJIHBIA JMOO 4YacTUYHBIA OTKa3 TIpakJaHWHA OT
IPABOCIOCOOHOCTU HWJIM K€ JEeCHOCOOHOCTHM U JPYrH€ CHEIKH, KOTOpbIE
HalpaBJICHbl HA OTPaHUYEHUE €ro IMPaBOCIOCOOHOCTH JUOO JAEeCOCOOHOCTH,
HUYTOXKHBI, 32 HCKIIOYEHUEM CIIy4yaeB, KOIJla TaKHE CIEJIKH JOIMYCKarTCs
3aKOHOJIaTEIbCTBOM.

B Opaunblii 1OroBOp HE IONMYCKAETCS BKIIOYEHHE YCIOBHS, KOTOPOE OBl
OrpaHUYMBAJIO IMPaBO CYINPYroB Ha oOpallleHHe B CyJ 3a 3allUTOM CBOUX
HapylIEHHbIX npaB. Takoe OrpaHM4eHME HMEET B  CBOEH  OCHOBE
KOHCTUTYIIMOHHYIO HOPMY, B COOTBETCTBUU C KOTOPOH KaKIOMY TapaHTHPYETCs
cyneOHas 3amuTa ero mpas u cBo6o (1. 1 ct. 46 Koncruryiuu PO).

B OpauHoM cornameHud HE MOXKET OMNpeNesiTbhCs Cyabda HMYIIECTBA,
KOTOpPO€ MPUHAJICKUT PeOCHKY. A TakKe BEIHU, KOTOpble ObUIM MPUOOPETECHBI
CyIpyram JUisl yIOBJETBOPEHHUsS] NMOTPEOHOCTEH HECOBEPILIEHHOJETHEro OyIyT
cuuTaThca uMmyliectBoMm pedbenka. B m.5 cr. 38 CK PO, 3akperieHo, 4To Belly,
KOTOpble  OBLIM  MPUOOPETEHBl  MCKIIOUUTEIBHO  JUIS  YAOBJIETBOPEHUS
NOTPEOHOCTEN HECOBEPIICHHOJNETHUX JETEN pa3liely He MOAJIekKaT U IepeatoTcs
TOMY W3 CYNpPYIrOB, C KOTOPHIM MPOXHUBAIOT JI€TU, HE MOXET ObITh H3MEHEHa
OpayHBIM JIOTOBOPOM.

B OpauHoM cornaneHuu He MOTYT COJIEPXKAThCsl YCIIOBHSI, KOTOpPbIE OyayT
HanpaBJieHbl Ha OrPaHWYEHHE I[IpaBa HETPYJOCIOCOOHOTO HYXAAIOIIErocs
cympyra, Ha noixydenue cogepxkanus. O.H. HuzamueBa otmedaer, 4to B OpadyHoM
JIOTOBOPE HEJIb3s CHU3UTh YPOBEHb T'apaHTUPOBAHHOE IIpaBa Ha IOJIyYEHUE

COJIEP>KaHUs 10 CPABHEHUIO C 3aKOHHBIM aJJUMEHTHPOBAHHEM CYNPYToB (OBIBIIUX
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CYNpyroB), TMOCKOJbKY pe€ub UIAET O OJKM3HEHHO HEoOXOJMMOM IpaBe
HY>KJIAIOLIErocs: B MOMOIIH JIMIIA.

YcnoBusMu, KOTOopele Obl CTaBWJIM OJHO U3 CyOopyra B KpaiiHe
HEOJIAronpusITHOE TMOJOXKEHUE, SBIISIOTCS HUHBIC YCIOBUS, HUCIOJHEHUE KOTOPBIX
BJICYET 3HAYMUTEJIIbHOE HapyLIEHWE HUMYIIECTBEHHBIX HHTEpecoB cynpyra. K
YCIOBUSIM, KOTOPBIE OBl CTaBHJIM OJTHOTO M3 CYIpyra B KpailHe HeOJIaronpHusITHOE
MOJIOKEHUE MTPU3HAIOTCS TaKUE YCIIOBUS, KOTOpPbIE OBl MPU 3aKIIOUEHUH OpayHOro
JIOTOBOPA Cynpyram ObUIO TOMOJJIMHHO U3BECTHO O HAIMYMU WM O HEU30EKHOCTH
BO3HUKHOBEHHUSI B OyAyIleM OOCTOSITENBCTB, BCJIEICTBUE KOTOPBIX HCIIOJIHEHHE
COOTBETCTBYIOILIUX YCIOBHUI MPUBENET K HAPYIIECHUIO UMYILIECTBEHHBIX HHTEPECOB

OJIHOTO U3 CYIIPYIOB.

3.3. I3meHeHue U pacTopkeHue OPavHOro 10roBopa, Npu3HaAHUeE ero
He/leliCTBUTEIbHBIM.

3akatoueHuss OpayHblid  JOrOBOp Y  CYNPYrOoB HET  BO3MOXKHOCTHU
IPELYCMOTPETh BCE H3MEHEHUsS, KOTOPbIE MOIYT IPOM30MTH B HMX JKU3HU U
NOBJIMATh HA MWCIOJHEHHE OpauHoro corjiameHus. Hampumep, K JaHHBIM
00CTOSITENBCTBAM MOKHO OTHECTH MMYILIECTBEHHOE MOJIOKEHHE,
TPYAOCIIOCOOHOCTh JHOO0 K€ COCTOSIHUE 370pOBbs CyNpyroB. CoryacHO MyHKTY 1
cratbu 43 CK P® OpauHblil 10rOBOpP MOXKET ObITh U3MEHEH JMOO PacTOPTHYT IO
COTJIAICHUIO CynpyroB B sroboe Bpems. Ha ocumoBanuu m.l1 cr. 452 'K PO
CIIEIyeT, YTO corjamieHue o0 M3MEHEHUU WM PACTOPKEHUH OpayHOro J0roBopa
JIOJDKHO cOoBepuiaThCsi B TOM ke ¢Gopme, YyTO U caM OpayHblil IOTOBOp — B
NUChbMEHHOU (hopMe ¢ 0053aTeIbHBIM HOTAPHAIBHBIM YAOCTOBEPEHUEM.

B cnywae ecnu cynpyrd He CMOTJIM JOCTHYb COIJIAIIEHUS OTHOCUTEIBHO
M3MEHEHUS TM00 pacTopKEeHUs! JOTOBOPa, TO MO TPEOOBAHUIO OAHOTO U3 CYIPYIOB

OpavyHOe COTJIallleHHe MOXET OBITh M3MEHEHO WU PAaCTOPTHYTO Ha OCHOBAaHUU
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pemrenns cyaa. Kak ormeuaer O.H. HusamueBoii'™: «paBo 3asBIATH TpeGOBaHHE
00 M3MEHEHMHM JHOO0 PACTOPKEHUU OpayHOTO JIOTOBOpa HHBIM JIMIIaM, KpOMeE
CaMHUX CyIpPYroB, 3aKOHOM HE MPEAOCTABICHO.

B cootBerctBuM c m. 2 cr. 43 CeMEWHOro 3aKOHOAATENbCTBA M3MEHEHUE
100 pacTOpKEHHUE JTOTOBOPa CYJOM JIOJDKHO OBITH MPOU3BEICHO 10 OCHOBAHHSIM
U B TOpSJKE, KOTOpbIE YCTAaHOBJIEHBI ['paxgaHckuM KkojaekcoM Poccuiickoit
deneparuu 1711 U3MEHEHUST U pacTopKeHusi joroBopa (cT. cr. 450-453 T'K PD).
Cornacho cratbe 452 I'K PO cymnpyry, npexjie Bcero, He00X0oauMo 00paTUThCS K
JPYroMy CYIpPYry C TMpeIOKEHUEM PacTOPrHYTh JHOO H3MEHUTh OpadyHoe
corjamienue. M Tolbko B cllydae, €CIu Ha MPEJIOKEHUE HEe MOCIEayeT OTBETa B
CPOK, KOTOPBIM yKa3aH B NPEIJIOKEHUU, WU K€ YCTAHOBJICHHBIM B JIOTOBOpE, a
IpU OTCYTCTBUM TaKOro CpOKa — B TPUIAUATUIHEBHBIA CpPOK, WM MOJIY4YEH
OTPULIATENILHBIN OTBET, TO CTOPOHA, OT KOTOPOW UCXOAUIIO MPEITI0KEHUE, MOXKET
oOpatuThcsi ¢ 3asBiaeHueM B cya. B m.2 cr. 450 'K PO 3akpersieHo oHO U3
OCHOBAaHMWW W3MEHEHUSI W PACTOPKEHUS JOroBOopa — OTO CYIIECTBEHHOE
HapylIeHUe JIOroBOopa OJHOW U3 CTOPOH, T.C. HapyIIEHHE, KOTOPOE BIICUET IJIisi
CyIlpyra Takou yimiep0, 4TO OH B 3HAUUTEIHHOM CTENEHU JIMIINAETCS TOro, Ha YTO
BIpaBe OBbUI pacCUUTHIBAThL TMPU 3aKIIOYEHUU JIOTOBOPA M BO3HUKHOBEHHUE
00CTOATENIBCTB, KOTOPBIC MPSMO MPETyCMOTPEHBI 3aKOHOM JINOO TOTOBOPOM.

[Tyaxkr 3 cr. 450 TK P® B oTHOmeHWu OpayHOTO KOHTpaKTa HE
MPUMEHSIETCS, TaK KaK OJHOCTOPOHHUHN OTKa3 OT €ro WCIOJHEHUS Ha OCHOBAHUHU
n.3 cr.43 CK P® ne nomyckaercs. Ilo MHEHHIO CIIENMAIMCTOB, YTO JJI CIIy4aeB
3aKJTFOYCHUS] OpAayHBIX COTJIANIEHUH, B KOTOPBIX 3aKPETUIIETCS] OTKa3 OJHOTO W3
CYyNpyroB OT JACHCTBUS peXHUMa OOIIHOCTU UMYIIECTBA Ha OYIyIIMH TMEPUO/I,
CJIEIyeT MPEAyCMOTPETh MPABO CYNpPyra B OJTHOCTOPOHHEM MOPSIKE BO3OOHOBUTH
3aKOHHBIM peXuUM Ha o0Illee HMMYIIECTBO C MOMEHTa OOpaIlleHHs C TaKuM

3as1BJICHUEM B HOTAPUAIBHYIO KOHTODY.

! Husammesa O.H. Cemeiinoe mpaBo: YdeOHOe mocoOue JuIsi CHEelUaIbHOCTH

«Opucnpynenuus» / Huzamuena O.H. - 3-e u3z., nepecmotp.- Kazanb: N3n-Bo «lOHUBEpCym»,
2012. - 199 c.
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OgHuM M3 CaMOCTOSITENIbHBIX OCHOBAaHUM JUIsI HU3MEHEHUsi OpayHOro
JIOTOBOpA SIBIISIETCS CYUIECTBEHHOE M3MEHEHUE O00CTOATENbCTB. B cooTBeTCTBUU
HOpPMaMU TPaXJAHCKOTO 3aKOHOAATEIhCTBA MOJ HW3MEHEHHUEM OOCTOSTENbCTB
MOHUMAETCS H3MEHEHHWE OOCTAaHOBKH, KOTOpas CyIIeCTBOBaJa B MOMEHT
3aKJIIOUEHHS JIOTOBOPA B PE3yJbTaTe€ HACTYIUICHHS Pa3IMYHOTO poAa COOBITHH,
spieanii. B coorBerctBuM 4.2 m.1 cT. 451 'K PO® u3menenune oOCTOATEIHCTB
MPU3HAETCA CYIIECTBEHHBIM, KOTJa OHU HU3MEHWJINCh HACTOJIBKO, YTO, €CIU Obl
CTOPOHBI MOTJIM 3TO Pa3yMHO MPEIABUJIETh, JIOTOBOpP BOOOIIE HE ObLT Obl MU
3aKJII0YeH JTM00 ObUT OBl 3aKJIFOUEH Ha 3HAUYMUTEIHHO OTJIMYaroImuxcs ycnoBusx. K.
E. YHCTAKOB OTMETWI, YTO U TNPHU3HAHHUS H3MCHCHHS OOCTOSITCIILCTB
CYILIECTBEHHBIM JJOCTATOYHO, YTOOBI IOTOBOP HE OBLI OBl 3aKJIFOUEH JTUOO ObLT OBl
3aKJIIOYEH HAa 3HAYUTEIBbHO OTJIMYAIONIMXCS YCIOBHUSX 3aWHTEPECOBAHHON B
W3MEHECHUM WM  PACTOPKEHHWH JOropopa cropoHou. Ilommmo  aToro,
3aKOHOJIATEIBCTBO TpeOyeT HaJIMuus OJHOBPEMEHHO ueThipex ycioBuid. [lepBoe
YCJIOBUE — 3TO MPHU 3aKIIOYEHUHN JI0rOBOPA CTOPOHBI JOJIKHBI UCXOAUTH U3 TOTO,
YTO TAKOTO M3MEHEHMsI OOCTOSITENLCTB HE Mpou3oiaer. M3 OykBajabHOTO CMbICIIA
moan.l m2 cr. 451 T'K P® cnenyer, 4YTo MAaHHOE YCIOBHE CUMTAETCS
YCTaHOBJICHHBIM, €CJI1 00€ CTOPOHBI UCXOAMIN U3 HEU3MEHHOCTH OOCTOSATENILCTB B
TEUECHUE €T0 JCHUCTBUA.

Crnenyroliee yclioBHE — U3MEHEHHE OOCTOSITEIBCTB JIOJKHO OBITh BBI3BAHO
MpUYMHAMH, KOTOpBhIE 3aWHTEPECOBaHHAs CTOpPOHa Oblla HE B COCTOSIHUU
MPEOJIONIETh TOCTe MX BO3SHUKHOBEHUSI TIPH JOHKHOW CTENEeHH 3a00TIMBOCTH H
ocmotpuresbHOCTH. K. E. UHCTAKOBA OTMEYaeT, 4TO KEJaHUE APYrod CTOPOHBI
MPEOI0JIeTh MPUYMHBI, KOTOPBIE BBI3BAJIM M3MEHEHHE OOCTOSATENICTBA, HE UMEET
opuanueckoro 3HaueHus. ClenoBaTeNbHO, COTJIACHO JIAHHOMY  YCIIOBHIO
MOApPa3yMEBACTCS COXPAHEHUE BO3MOXXHOCTH HCIIOJHUTH 0053aTE€IbCTBO B
U3MEHUBIINXCST 00CTOsITeNbcTBaX. OHAKO, €CIM 3aWHTEpPEeCcOBaHHAas CTOpPOHA B

TaKou CuTyaliluu HC MNpCAIIPHUHATIA BCCX HGO6XOI[I/IMLIX MCPp i1 HCIIOJIHCHUS

! Yucrsxos K.E. UsmeHenue u pacTop:keHHe TPaXkIaHCKO-TIPaBOBOTO I0TOBOpa: ABTOpEd.
JIMC. ... KaHa. ropua. Hayk - Tomck., 2002. - 38 c.
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00s3aTeNbCTBA, TO OCHOBAHMS JUISI M3MEHEHHs] JHOO pacTOpXKEHUs J0roBOpa
OTCYTCTBYIOT.

TpeThe ycnoBUe — 3TO UCIOJIHEHUE JI0TOBOPA MPU HATMYHUK W3MEHUBIIUXCS
00CTOSTENBCTB 0€3 UBMEHEHUS €r0 YCIOBUN MOBIIEKIIO OBl ISl 3aMHTEPECOBAHHOM
CTOPOHBI TaKOH yIIepO, 4TO OHA B 3HAYUTEIHLHOM CTEIICHU JIMIINIIACH OBl TOTO, Ha
yTOo OBlIa BMpPaBEe pPACCUMTHIBATH MPHU 3aKIIOUYCHUH JoroBopa. Pemarormee
3HauCHUE IS MPUMEHEHHUs yKa3aHHOW HOPMBbI MMEET He pa3Mep yliepda Kak
TaKOBOW, a €ro COOTHOIIEHHWE C TE€M, YTO MOrJa OXWUJAaTh OT HCIOJHEHUS
3anHTepecoBaHHas cTopoHa. Cam 1o cebe pasMep yiiepOa, KOTOPBIA MOBJIECUYET
WCIIOJHEHHWE JIOTOBOpAa B  M3MEHUBIIUXCA  OOCTOSITENBCTBAX, HE HMMEET
OMPEICIAIONIETO 3HAaUeHUsI. 3HAUMMOCTh yIiepOa yCTaHaBIMBACTCSI CPABHEHHUEM C
TEM TPEJ0CTABICHUEM, KOTOPOE JIOJKHA MOJTYyYUTh 3aUHTEPECOBaHHAs CTOpoHa. B
OpauHOM COTJIAIIEHUH MOXKET ONPENeNAThCS TMOPSAIOK pazzaena  oOIero
UMYIIIECTBA B CJy4ya€ pacTOp>KEHUS Opaka, TakKe MOXET ObITh YKa3aHO
KOHKPETHOE UMYIIIECTBO, KOTOpoe OyAeT MepexoAuTh B COOCTBEHHOCTh KaXKJIOTO
cCynpyra B paMKax OMPEIEICHHbIX JIOTOBOPOM JOJIe, W TPOU3BEIICHA €ro
JIeHeKHas olleHKa. Eciiu mpu pe3koM M3MEHEHUH YKOHOMHYECKOM CUTYyaIuu 100
B CHJIy WHBIX MPUYUH CTOUMOCTH OTACIBHOTO MMYIIECTBA MOXET 3HAYUTEIHHO
W3MEHUTHCS, HMCIOJHEHUE OpayHOro COIVIAIICHUS TaKXe MOXKET MPUBECTH K
CYIIIECTBEHHOMY HapyIICHUIO0 OajaHca MMYIIECTBEHHBIX HMHTEPECOB CTOPOH, TO
€CTh YCTAaHOBJIEHHOT'O JIOTOBOPOM COOTHOIIICHUS J0JICH B OOIIEM UMYIIECTBE.

YeTBepTOe yCIOBHE 3aKII0OYACTCS B TOM, YTO M3 00BIYAEB JIETIOBOTO 000pOTa
anb0 CyIIecTBa IOTOBOpa HE JIOJDKHO BBITEKATh, YTO PUCK OOCTOSITENHCTB OyneT
HECTU 3amHTepecoBaHHas cTtopoHa. B cratbe 5 'K P® 3akpemnseHo, uTo oObrdaem
JIEJIOBOTO 000pOTa MPU3HAETCS CIOXKUBIIEECS U IMUPOKO MPUMEHSEMOE B KaKOM-
aub0 00J1aCTH  MPENNPUHUMATETBLCKOM JEATeIbHOCTH TPaBWIO TOBEICHUS,
KOTOpOE HE TIPEeIyCMOTpeHO 3akoHOM. Clie1oBaTeIbHO, 00BIYau JIEI0BOTO 000pOTa
HE UCIOJIb3YIOTCS TPUMEHUTENHHO K OpaYHBIM JJOTOBOPAM.

B cootBerctBuu ¢ n.3 ct. 451 I'K P® npu pactop:keHuu AOroBOpa B CBSI3U

C CYIIECTBEHHBIM H3MEHEHHEM OOCTOSITENBCTB CyAy IO TPeOOBAaHUIO OAHOW W3
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CTOPOH HEOOXOJIMMO OMPENETUTh MOCIEICTBUS PACTOPKEHUS JT0rOBOpa, HCXOS
U3 HEOOXOJAMMOCTU CIPAaBEJIUBOTO PACIPEIENECHUsI MEXKITY CTOPOHAMH PACXOJI0B,
KOTOpBIE OHM IIOHECIH B CBSA3M C HMCHOJHEHHEM HoroBopa. «lIpm pacrop:keHun
JIOTOBOpa B OOBIYHOM TOPSJKE CTOPOHBI, HA00OPOT, HE BIpaBe TpeOOBAThH
BO3BpAIICHUS TOTO, YTO OBLIO MCHOJHEHO MMH MO 00s3aTENbCTBY JO MOMEHTA
PacTOPKEHUS JOTOBOPAY.

Cornacno 1.4 ct. 451 I'K P® nipu Hanuyuu CylI€CTBEHHO M3MEHMBIINXCS
00CTOSITENBCTB M3MEHEHHUS! JOTOBOpPAa HAa OCHOBAaHUHU PEIICHHS CyJa BO3MOYKHO
JUIIb B UCKJIKOYUTEIBHBIX CIy4dasX M TOJIBKO TOI/a, KOTJAa €ro pacTOpPKEHUE
OyJeT NpOTUBOPEUUTH OOIIECTBEHHBIM HHTEpecam JIMOO IMOBIEYET JJIsi CTOPOH
yiiep0O, KOTOpPHIA 3HAYUTENIBHO TIPEBBIMIACT 3aTpaThl, HEOOXOAUMBIE ISt
WCIIOJIHEHHUS JJOTOBOpPA HAa M3MEHEHHBIX CyJ0M ycioBusaxX. CleaoBaTEIbHO, B CUILY
4.l n.2 ct. 451 'K P® uszmenenue 6paqHoro oroBopa 0yJ1eT UMETh MECTO TOJIBKO
B cllydae, KOTJla €r0 PacTOp)KEHHE MOBJICUET JIJIi CTOPOH YIIepO, 3HAYUTEIHHO
MPEBBIMIAIONIMN 3aTpaThl, KOTOPbIE HEOOXOIUMBI JJI MCIOJHEHHUS JIO0roBOpa Ha
U3MEHEHHBIX YCJIOBHUSIX M TOJBKO MO COOTBETCTBYIOIIEMY TPEOOBAHHIO
3aMHTEPECOBAHHON CTOPOHBI, T.€. OJTHOTO U3 CYIIPYTOB.

B ropuanueckoil mureparype no moBOAY NMPUMEHEHHS OCHOBAHUSI, KOTOPOE
3aKkperuieHo B cT. 451 'K P® B Teopun cyniecTByrOT NpoTUBOpeUrBbiE MHEHUSA. C
OJIHOM CTOPOHBI PAJl CHEIHAIMCTOB CUYUTAIOT, YTO OHO HHUKAK HE MOXET OBITh
IPUMEHUMO K OpayHOMY COTJIALIEHUI0, TIOTOMY, KaK KacaeTcs TOJIbKO JOTOBOPOB,
KOTOpBIE CBSI3aHBI C MPEANPUHUMATENIBCKON NesITeNbHOCThIO. [IpoTHBONOIOXHAS
TOYKA 3pEHUs, HA0OOPOT Ke , JOMYyCKAEeT MPUMEHEHHE IAaHHOTO OCHOBaHUs, HO 0€3
ydeTa JOMOJHUTENBHBIX YCIOBHH, KOTOpbIE ITpeaycMoTpensl .2 ¢T. 451 'K PO.

Uto KacaeTcsi MpU3HAHUS JOTOBOPa HEAECHCTBUTEIBHBIM, TO 3TO CJIEACTBUE
HapylleHuss TpeOOBaHUM 3aKOHOJATEIbCTBA, IOMYUIEHHOTO IMpPH 3aKIOYEHUU
norosopa. B mynkre 1 crtateu 44 CK PO 3akperuieHo, 4To OpavyHblii KOHTPAKT CY/T
MOKET TPHU3HATh HEJCHCTBUTEIHHBIM B YACTH JTUOO MOJHOCTHIO MO OCHOBAHUSIM,
KOTOpPBIE MPEAYCMOTPEHBI | paxknanckuM koaekcoM Poccuiickorn denepauuu ajist

HeﬂeﬁCTBHTCHBHOCTI/I CACJIOK. OI[HaKO, HC BCC OCHOBAHU:A, NPCAYCMOTPCHHLIC B
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IPaKJAHCKOM 3aKOHOJATENbCTBE, MOJONAYT JJIs MPU3HAHUS HEACHCTBUTEIbHBIM
OpayHOro coTNlalIeHus, K IPUMEpY, 3JJOHAMEPEHHOE COTJIALICHUE MPEACTaBUTEINS
OJIHOW CTOPOHBI ¢ JIpyroi cropoHoii (ct. 179 'K PD), coBepiiieHre CACIKU JTUIOM,
YbU TOJIHOMOYHUS HAa COBEpUICHUE YKa3aHHBIX CIeNoK orpanuyeHsl (cr. 174 T'K
P®), 3aknroueHue JOroBOpa JIMIIOM, OFPAHMYEHHBIM CYAOM B JI€ECIIOCOOHOCTH,
0e3 momydenusi coryiacusi noneuutens (ct. 176 'K P®), coBepiieHue crueinku
HECOBEPILICHHOJIETHUM B BO3pacTe OT YEThIPHAJLIATH O BOCEMHAJLIATU JIeT Oe3
corjlacust ero 3akoHHbIX npencrasuteneit (cr. 175 'K PD). Tak kak opuandeckue
JU1A HE SIBIISIFOTCS Y4aCTHUKAMU CEMENHBIX MPABOOTHOLIECHUM, CIIEIOBATENIBHO, HE
OyIeT NpUMEHATHCA cratbss 173 TK P®, koropas mnpemycMmarpuBaer
HEJCHCTBUTEIBHOCTD CAEIKU IOPUANYECKOrO JIMIA, BBIXOISIIECH 3a MPEAeIbl €ro
IPaBOCIOCOOHOCTH.

Cormacno cratee 166 I'K P® OpayHoe coryameHue sBIAETCA
HEJICHCTBUTEIbHBIM, €CITU

1. ero TakoBBIM MpU3HAJ Cy]l (OCTIOpUMAsi CAETKA);

2. HE3aBUCHUMO OT MPU3HAHMS CyJa (HUUTOXKHAS CHIEIIKA).

Cpenu ydeHbIX HE pa3 BBICKA3bIBAJIOCH MHEHHE, 4YTO Kiaccuukaims
HEJICMCTBUTEIBHBIX CAEJIIOK Ha HUYTOXKHBIE U OCHOPHUMBIE, KOTOpas Halula CBOE
OTpaX€HUE B COBPEMEHHOM 3aKOHO/IATENbCTBE, JJOTUYECKU YSI3BUMA.

B nynkre 2 crateu 44 CK P® roBoputcs, 4TrO CyJl BIIpaBe MPU3HATH
OpayHbIil TOrOBOP HEJAEHCTBUTEIBHBIM MOTHOCTHIO JIMOO B YACTU MO TPEOOBAHUIO
OJTHOTO U3 CYNPYIOB, €CJIM YCJIOBUS JaHHOIO JOroBOpa OyAyT CTaBUTh 3TOTO
cympyra B KpaiiHe HeOmarompustHoe mosoxenue. M. B. 3mobmna oOpariaer
BHUMAaHHE, YTO B JIAHHOM CJIydyae BO3HHUKACT acCOLMAIUs C KabaJIbHOM CIEITKOM.
Opnako, I TpU3HAHUS CAEIKH KabalbHOW HEOOXOIMMO HE TOJBKO KpaifHe
HEBBITOJJHOE TOJIOKEHUE OJHOM U3 CTOPOH, HO M CTEUEHHUE ISl HEE TAMKEIBIX
OOCTOATENBCTB, MOJ BO3JCHCTBHEM KOTOPHIX 3aKiO4YeHa chenka. B ciaydae
npU3HaHMUs OpayHOro KOHTPAKTa HEIEHCTBUTEIBHBIM B COOTBETCTBHUHM C 1.3 CT. 42
CK P® He HYXHO /JOKa3blBaTh, YTO 3aKJIIOYEHHE OpayHOro J10roBopa

MMPpOUCXOIHUJIO IO BOBI[CﬁCTBH@M CTCUCHUA TAXKCIIbIX O6CTO$ITCJ'H>CTB, J0CTAaTO4YHO
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J0Ka3aTh caM (pakT HAIUYUS B HEM YCJIOBHM, KOTOPBIE CTABST OJHOTO U3 CYNPYroB
B KpailiHe HeOnarompusiTHoe mosiokeHue. OpHako, oOpaTMM BHHMMAaHHE, YTO
INPUHATUE COOTBETCTBYIOIINX YCIOBUN MOIJIO OBITh BBI3BAHO CTEUEHUEM TSKEIBIX
OOCTOATENBCTB, K MPUMEPY, B BUIE MOPAJIbHOW JIMOO MHOM 3aBUCUMOCTH, YEM
Jpyrasi CTOpOHa 1 BOCIIOJIb30BAJIACh.

B nynkre 3 crateu 42 CK P® conepxarcs crieuaibHbIE OCHOBAaHUS IS
IpU3HaHUs OpayHOro COIVIAIEHWs HUYTOXHBIM. Hampumep: B ciydae, eciu
yCcIOBHUsSI ~ OpayHOro  JOTOBOPAa  HEMOCPEICTBEHHO  KacaloTCsl  JIMYHBIX
HEUMYUIECTBEHHBIX OTHOIIEHUN MEXIy CyIpyramu, JUOO peryaupyroT IpaBa U
O00s3aHHOCTH B  OTHOLIEHWM JI€T€d, a TaKKe OrPAaHUYMUBAIOT  IPABO
HETPYJOCHOCOOHOTO HYXKJIAIOIIETrocsl Cylpyra Ha IOJIy4YeHUE ATMMEHTOB OT
apyroro cymnpyra. Emie ogHO crnenvalbHOE€ OCHOBAHME HENEUCTBUTEIBHOCTH
OpayHOro KOHTpAaKTa — MpPU3HAHUE HEACHCTBUTEIBHBIM camoro Opaka (1.2 ct. 30
CK P®).

[lo naHHOMY BOIpPOCY XOTEIOCHh OBl PAacCCMOTPETh NMpUMEP U3 CyAeOHOM
npaktuku. B omnpeaenennn CyneOHOM KOJJIETMM 1O TPaXIaHCKUM JiejiaM
Bepxosnoro Cyna Poccuiickoit @enepanuu ssuapst 2015 r. N 5-KI'14-144 cynom
OBLJIO HANPaBJIEHO N0 O MPU3HAHWU OPayHOTO JOrOBOpa HEIECUCTBUTEIIbHBIM Ha
HOBOE PacCMOTPEHHUE, YKa3aB, UTO CyAy CJIEeAyeT YCTAHOBUTh UMEIOIINE 3HAUECHUE
JUISL IPABUJIBHOTO pa3pelleHus cropa o0CTOSITENbCTBA, CBA3aHHBIE C 3aKII0YCHUEM
U TOJNUCAaHUEeM OpadyHOro JOroBOpa, YCTaHOBUTb, KAKOE MMYLIECTBEHHOE
MOJIO’KEHUE MPHOOpETaeT KaxKaasi U3 CTOPOH B PE3yJIbTAaTe MCIOJHEHUS yCIOBUIl
OpavyHOro JOrOoBOpa U CTAaBAT JIM YCIOBUS 3aKIIOYEHHOTO MEXAYy HUMH OpadyHOro
JIOTOBOPA, M3MEHHUBILETO YCTAHOBJIEHHBI 3aKOHOM PpEXUM COBMECTHOMU
COOCTBEHHOCTH CYNPYTOB, HCTIA B KpailHe HEOJIAaronpusiTHOE HWMYIIECTBEHHOE
MOJIOKEHHUE 0 CPABHEHUIO C €0 CYIpPYIrou.

OpauH 13 OBIBIIMX CYHNPYIrOB OCIapuBaj OpauHbIi JOTOBOP, MOJIOKEHHBIN B
OCHOBY pEUIEHUs CyAa O PAa3IElie COBMECTHO HAXXUTOro umyiiecta. CoriacHo
TOMY JOTOBOPY B CIy4yae pa3Boja [0 MHUIMATHBE MYKa JIMOO B pE3yJIbTAaTE €ro

HEJIOCTOMHOTO MOBEACHUSI (M3MEHBI, MbSHCTBA, XYJIUTAaHCKUX JEUCTBUA U T. II.)
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UMYILECTBO, HAXUTOE BO BpeMsi Opaka M OTHOCsIeecs K 0OIIeld COBMECTHOM
COOCTBEHHOCTH CYIIPYI'OB, IEPEXOAUT B COOCTBEHHOCTD YKEHBI.

B nmnpusHanum goroBopa HENEHCTBUTENBHBIM OBUIO OTKAa3aHO BBUAY
IIPOIIyCKa CPOKA UCKOBOM JaBHOCTHU.

Ho CyneOHasa kosuierus mno rpaxnanckuMm aenam BepxoBrHoro Cyna P®
HaIlpaBWJIA JI€JI0 HA HOBOE PACCMOTPEHHUE, PYKOBOJICTBYSCH CIICIYIOIINM.

Cy1iecTByIOT 00IIME U CHENMAIbHbIE OCHOBAHUS AJIsl PU3HAHUS OpayHOTo
JIOTOBOPA HEJICWCTBUTEIBHBIM.

Bbpaunblii 10roBop MOXKET OBITh MNPU3HAH CYJOM HEIEHCTBUTEIbHBIM
IIOJIHOCTBIO WJIM YAaCTUYHO IO OCHOBAHUAM, IpenycMoTpeHHbiM ['K PO mus
HEJICHCTBUTEIBHOCTH CHENOK.

Cyn MoOXeT TakKe MpU3HaTh OpayHbId JIOTOBOpP HEJIEHCTBUTEIIbHBIM
MOJIHOCTBIO WJIM YAaCTHUYHO IO TPEOOBAHHMIO OAHOTO M3 CYINPYroOB, €CIU €ro
YCIOBUSL CTaBAT 3TOr0 CyINpyra B KpaiiHe HEOIAaromnpusiTHOE MOJOXKEHHE. OTO
CHELMAIbHOE CEMEWHO-TIPAaBOBOE OCHOBAHME JJIsl IPU3HAHMs OpayHOro JOroBopa
HEJICICTBUTEIbHBIM.

B wucke 3asBmsimch kak oOmIMe, Tak MU CHELMAIbHOE OCHOBAHUS IS
NpU3HAaHUA OpavyHOTO JIOrOoBOpa HENEHWCTBUTENbHBIM. McTel ykas3plBal Kak Ha
HAYTOKHOCTh, TAK U HA OCIIOPUMOCTD JAHHOM CIEIKH.

IIpu ocnapuBanuu OpadyHOIO JOrOBOpa MO YKa3aHHOMY CIIELIMAIbHOMY
OCHOBAHHUIO TNPUMEHSETCS CPOK MCKOBOM TaBHOCTH, NpeaycMoTpeHHbil ['K PO
JUISl HEICUCTBUTEIBHBIX CHIEIIOK.

CpoK HCKOBOW JAaBHOCTH CJENYET HCUMCIATH C MOMEHTAa, KOrja Cylnpyr
y3HaJ WIA JOJDKEH ObLI y3HaTh O TOM, YTO B pe3yJbTaTe peau3alid YCIOBUUN
OpayHOro J0TOBOpa OH MOMNajd B KpailHe HeOJarompusTHOE HMYIIECTBEHHOE
MOJIOKEHHE. B CHOpHOM cCiyyae TakOM MOMEHT COBIANAET C Pa3ieiioM
UMYIIECTBA, OCYILIECTBIISIEMOIO MO YCIOBHUSIM OpadyHOTO OTOBOpA, B pe3yJibTaTe
UCIIOJTHEHHS] KOTOPOTO OAHMH CYNPYT MOJHOCTHIO JIMIIAETCS MpaBa COOCTBEHHOCTH

Ha UMYIICCTBO, HAXKUTOC B IICPHUO] 6pa1<a.
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HcnonHenue yciaoBuil OpayHOro J0roBOpa Hadyajllocb B MOMEHT paszela
MMYILIECTBA, OCYLIECTBISEMOIO M0 YCIOBHUAM TAKOro J0roBopa. C ydeTrom 3Toro
MOMEHT Hauaja CpOKa HMCKOBOM JaBHOCTH MO TpeOOBaHUAM O MPU3HAHUU
OpayHOro JO0roBOpa HEACHCTBUTENBHBIM (110 OCHOBAHHUAM HHUYTOKHOCTH MU
OCIIOPUMOCTH ) COBIIAJAET C MOMEHTOM pa3/ieia UMYILIECTBA ObIBIIMX CYyIPYTOB.

OcTaHOBHUMCS HA TOM, YTO CyNpyraM He0OXOIUMO MOCTAaBUTh KPEAUTOPOB B
U3BECTHOCTh O 3aKIIOUYEHWHM MEXIy HUMHU OpadHoro jorosopa. B ciyuae
HEBBINIOJIHEHHUST COOTBETCTBYIOIIEH OOSI3aHHOCTH CYNPYrHM JIOJDKHBI  OyayT
OTBEYaTh IO CBOMM 00s3aTEIbCTBAM HE3AaBUCUMO OT COJEp’KaHUsl OpadyHOro
noroBopa. B 3TOM ciiywae KpeauTophl CyNpyra — JOJKHUKA HMMEKT IPaBO
TpeOOBaTh U3MEHEHUS YCIOBUM JIMOO PACTOPKEHUS 3aKIFOUEHHOTIO MEX]y HUMU
COIJIAIIEHUS] B CBSI3U C CYIIECTBEHHO HW3MEHHUBIIUMUCS OOCTOSITENIbCTBAMU B
MOPSAKE, YCTAHOBIEHHOM CT. CT. 451-453 I'KPO®.

B HayyHOUl JMTEpaType JUCKYCCHOHHBIM SIBJISIETCS BOIPOC O TOM,
HEOOXOIMMO JI CYNPYTy PAaCKpbIBaTh COJIEpKaHNE OpayHOro COTJIAIIEHHS] CBOEMY
kpenuTopy. JL.M. ITuenunmesa’ yTBEp /IacT, 4TO CEMEHHOe 3aKOHONATENBCTBO HE
COJIEPKUT TaKOM 005S3aHHOCTH, OJHAKO, YUHUTHIBAs B LIEJIOM Ha3HauU€HUE CTaTbu 46
CK P® — rapantupoBaTh HHTEPECHl KpPEIUTOPOB, CYNPYr OO0A3aH PACKPHITH
coJiepkKaHre OpayHOro KOHTPAaKTa CBOEMY KPEIUTOPY, B HACTH, KOTOpas KacaeTrcs
VU3MEHEHUS MAaTEPHAIBHOTO MTOJIOKEHUS CYNPyTa — JOJKHHUKA.

B coBpeMeHHOM MeXaHHU3ME MPABOBOIO PETYJIMPOBAHUA CEMEHHBIX
OTHOIIIEHWH CYIIECTBEHHYIO pPOJb WIPAalOT pa3HOOOpa3HbIE JOTOBOPHI U
COTJIALIEHUS], KOTOPbIE 3aKII0YAIOTCs YJIeHAMH CEMbU MEXAy cO0O0W. 3aMETHBIM
SBJICHUEM B YIOPSIOYEHUU MMYIIECTBEHHBIX OTHOIIEHUH CYNPYroB CTAHOBUTCS
Opaunblii 1oroBop. PocT uncna 3akimro4aeMbIXx OpayHBIX OTOBOPOB TOBOPHUT 00
aKTyaJIbHOCTHU pa3pabOTKU MPaBOBbIX MPOOJIEM, KOTOPbIe BO3HUKAIOT B MPOIIECCE

pealn3alru  COOTBETCTBYIOIIMX  HOpM. HM3-3a  OTCyTCTBUS  YETKOM U

! Muemunnesa JLM. Cemeiinoe npaBo Poccun: YueOuuk mis By3oB. M., Hopma. 2008. -
632 c.
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ynop;moquHoﬁ SaKOHO,Z[aTeJIBHOﬁ periiaMCHTalu  JOTOBOPHOI'O  pPCKHUMaA

HUMYHICCTBA CYIIPYTOB OCTABJIACT P BOIIPOCOB NTUCKYCCUOHHBIMU.
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3akioueHue

B pe3ymbrare  OpOBEJEHHOTO  MarucTEPCKOro  JIUCCEPTAMOHHOTO
UCCJIEIOBAaHUSA  HMMYIIECTBEHHBIX  OTHOLIEHUH  MEXKIy  Cylmpyramud IO
3aKOHOJIaTeNbCTBY POCCHMU MBI MPUIILIN K CIAEAYIOIIUM BBIBOAAM:

1. Ilpennaraercs nomosnuth CemeitHbii Komexc P® mnonoxeHuem o
CEMEHHO-TIPABOBBIX JIOTOBOpAaX, MX IEJE€BOM HAa3HAYEHUU M PA3HOBUIHOCTSIX
(OpauHbIii 1OTOBOp, corjlalieHue o0 yruiaTe aJlIUMEHTOB, COIJIAIICHUE O TOPSIKE
OCYILIECTBICHUS POAUTENBLCKUX IIpaB, COIVIAlIEHHE OO0 ONpEeIesIeHuu MecTa
KUTEIbCTBA PEOEHKA MPHU Pa3IeIbHOM IMPOKUBAHUM POJUTENCH, COIIAIIEHUE O
pazziene oOIIero MMyIIECTBa CYNpPYyTroB, IOTOBOP O CYppOraTHOM MaTEpUHCTBE U
ap.).

3a mociegHue ToApl  OOJBIIOE pa3BUTHE BO MHOIMX OTpaciiaX IpaBa
HOJyYUJIO JIOTOBOPHOE IMpaBO. IJTOT HHCTUTYT, OCHOBAHHBI Ha B3aWMHOM
JIOTOBOPEHHOCTH, COIJIACHH, TapaHTHUSIX OTBETCTBEHHOCTH CYIPYIOB B Cllydyae
HEHUCITOJIHEHHSI 0roBopa (PaKTUYECKH HE MOJIYyYMJI PAa3BUTHS B CEMEHHOM IpaBe.
Cnyuyau 3akimoueHuss OpadHbIX JIOTOBOPOB, AJIMMEHTHBIX COTJIAIICHUNA U JPYTUX
BUJIOB CEMEWHO-TIPABOBBIX JOTOBOPOB OCTAIOTCSA JIOCTATOYHO PEIKUMHU Ha (hoHE
pOCTa 4yucjaa CeMEeHO-TIPaBOBBIX CIOPOB. TpedyeTcsi BOCMOIHUTD 3TOT MpoOes B
CEMENHOM 3aKOHOJATEIbCTBE.

2. OOOCHOBBIBAaETCS HEOOXOJUMOCTh YTOUHUTH COJEpKaHHE OpavyHOTO
JIOTOBOpa. Y CHIINTh TapaHTUU MpaB T0OPOCOBECTHBIX CYNPYTOB MPHU 3aKIIOUEHUH,
U3MEHEHUHU U PaCTOPKEHUU OpavyHOro JOTroBOpa, MPEIyCMOTPEB MEPHI 3aIIUThI OT
3710ynoTpeOeHus MpaBoM Heo0pocoBecTHBIM cyripyroM (1. 1 cratbu 46 CK POD).
[TpemycMoTpeTh BesieHUE peecTpa OpayHbIX TOTOBOPOB.

Cornacno cratee 42 CK P® mpeameTroM OpadyHOro JOTOBOpPA SIBISIIOTCS
UCKJIIOYUTENFHO HMMYIIECTBEHHbIE OTHOIICHHMS MEXIy cynpyramu. Jlpyrue
OTHOILIEHUSI, B YACTHOCTU JIMYHBIE CEMEWHbIE OTHOILIEHUS, HE MOTYT OBITh

npeaMEcTOM 6paqH0r0 A0T0BOpPaA, B YaCTHOCTH 110 IMMOBOAY BOCIIMTAHUA zxeTeﬁ, nux
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MeCTa MPOXKUBAHUSA, O MATEPUAIBHOM M WHOW OTBETCTBEHHOCTH 3a HapyLICHHUE
yclioBUil OpadyHoro gporoopa. Pacnasa ceMbu 10 BUHE OJTHOTO U3 CYIIPYTOB.

3. Pexomenayetcst n1aTh onpeseneHue oomiei CoOCTBEHHOCTH CYNPYTOB Kak
BUJa 001Iel cOOCTBEHHOCTH 0€3 onpeaesneHus A0iei. Y TOUHUTh MYHKT 2 CTaTbu
34 CK P®, ykazaB, 4yTo K 0011ell COOCTBEHHOCTH CYIIPYTrOB HE OTHOCHUTCS Ta 4acThb
0X0/1a, KOTOpas HaIIpaBJIIETCS CyIpYrom, 3aHUMAIOLIIMCS
IpEeINPUHUMATEIBCKON JAESITENIbHOCThIO, HAa pa3BUTHE OU3HEca. YCTaHOBUTH
NOPSJIOK OTHECEHHUA K 00meMy (COBMECTHOMY) HMMYILIECTBY CYIPYIOB CyMM,
MMEIOIIMX CIIEIUAIIBHOE 1[€JIEBOC Ha3HAYCHUE

4. Ilpepnaraerca BHectn u3MeHeHus B crarbio 4 CK P®, nomosHus
MIOJIO)KEHUEM O NPHOPUTETHOM IIPUMEHEHMM CEMEMHOTO 3aKOHOJATENILCTBA K
CEMEHHBIM OTHOILICHMSM B ClIy4ae KOJUIM3MM HOPM CEMEHHOTO M IPakIaHCKOIro
3aKOHOAATENBCTBA.

Cratbn 4 u 5 CK P® He ompeAenstorT 4eTKHE KPUTEPUU pa3TPaHUUYCHUS
cepbl JeATEIbHOCTH T'PaXIaHCKOIO U CEMEIHOrO 3aKOHOIaTEeNbCTBA, T0MYCKAIOT
KoJUIM3n HopMm. Hampumep, B myHkre 2 cratbu 256 I'pakmaHCKOTO KOJEKca
Poccuiickoit ®enepanuu (nanee — 'K P®D) comepxkutcss 3aKkpbIThI TepeyeHb
MMYIIIECTBA Ka)KIOr0 M3 CyNpyroB (MMYILECTBO, MPUHAIJICKABLIEE KAKIOMY M3
CYNpyroB A0 BCTYIUIEHUS B Opak, MOJyYEeHHOE OJHHMM M3 CYIPYroB BO BpEMs
Opaka B Jap WM B TMOPSJKE HACIEAOBAaHHSA), B TO BpeMs KaK COIJIACHO
nonokeHusM nmyHkTa | ctaten 36 CK P® 3T10T nepeueHs SBISETCS OTKPBITHIM, TAK
KaK B HEr0 BKJIFOYEHO HMMYLIECTBO, MOJYYEHHOE OJAHHM M3 CYNPYrOB IO HMHBIM
0e3Bo3Me3aHBIM caenkaM. Kpome toro, coriacHo monoxenusm cratbil 4 CK P® k
OTHOUIEHUSIM MEXIYy YJE€HAMU CEMbH, HE YpEeryJupOBaHHbIM CEMEHHBIM
3aKOHOJATEIbCTBAM, MPUMEHSETCA TPaKJaHCKOE 3aKOHOJATEIBCTBO IOCTOJIBKY,
IIOCKOJIBKY 3TO HE MPOTUBOPEYUT CYIIECTBY CEMENMHBIX OTHOIIEHUN. [Ipu a3TOM He
ONpENENSIETCS, YTO MOHUMATh MOJ «CYIIECTBOM CEMEWHBIX OTHOLIEHUI». ITO
OPUBOJUT K NPOTHBOPEYMBON MPABONPHUMEHUTEIBHONM NPAKTUKE, CAEPKUBAET

Pa3BUTHC CEMEHMHOI0 3aKOHOAATCJIbCTBA B OTACIBHLIX ClIy4dadx H CHOCO6CTByeT
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COXPaHEHHUIO0 M30BITOYHOCTH TPakIaHCKO-TIPABOBOTO PETYIUPOBAHUS CEMEHHBIX
OTHOLIICHUM.

5. PekoMeHyeTCsl KOHKPETU3UPOBATh OT/IEJIbHBIC TTOJIOKEHHUSI, CBSI3AHHBIE C
UMYIIECTBOM Kaxkaoro u3 cymnpyroB (crateu 36-37 CK P®), B ToMmM umcie:
YTOUHUTh TPABOBOM CTaTyC MMYIIECTBA, NPUOOPETEHHOIO Ha CPEICTBa,
MOJYYEHHbIE OT pealu3allil MMYIIECTBA OJHOTO W3 CYNPYroB; OMNPEACIUTH
Cynb0y HEKOTOphIX BHJOB JIOXOJOB, HAlpuUMep, TOJYYEHHBIX 3a CYET
WCIIOJIb30BaHUs UMYIIECTBA KaXKI0TO U3 CYNPYTOB.

6. OOOCHOBBIBAECTCSI HEOOXOJUMOCTH PACIIMPEHUSI MPABOBBIX TapaHTUN
peanu3aliu CEeMEMHBIX MpaB U O0sS3aHHOCTEN, UX 3alIUThl, OCOOEHHO B Cilyyae
pa3Boja cymnpyroB. Tak, cornmacHo MyHKTY 2 ctatbu 39 CeMenHOro KoAeKca, cya
BIIPABE OTCTYNUTh OT IMPHUHIMIA PABEHCTBA [OJIEM TNpHU pa3liesiec MMYIIECTBa
UCXOJsl W3 MHTEPECOB HECOBEpPIICHHOJNETHUX jeTed. OpHako 53Ta HOpMa
dakTuuecku He TmpuMeHsieTca. WHTepechl JeTel OCTalTCs dalle BCEro
He3alUIIEHHBIMU. TpeOyeTcsi KOHKpETU3alus JAaHHOTO TOJIOKEHUS, ONpeIeTIeHUe
ClIyyaeB, KOrja OTCTYIUICHHE SBJISIETCs o0s3aTenbHbIM. HeomnpeneneHHbIM B
CeMeilHOM KOJIEKCE OCTaeTCsi W TEpPMHUH «oOImiee (COBMECTHOE) HMMYIIECTBO
CynpyroB». B Hero HEOOOCHOBAaHHO BKJIIOYAIOTCI M T€ JOXOAbl CYIpyra,
OCYILECTBIISIIOIIETO TMPEANPUHUMATENbCKYIO JEATEeIbHOCTh, KOTOpPbIE HIYyT Ha
pa3BuTHe OusHeca. TpeOyroT peryaupoBaHusi BOMPOChl OTBETCTBEHHOCTH OBIBIIIMX
CYyNpyroB Mo 00s3aTeIbCTBAM, BO3HUKIIUM Yy KaXJAOTO U3 CYIPYroB B IMEPUOT
Opaka;

KocBeHHBIM J0Ka3aTENbCTBOM OTCTAJIOCTH CEMEHHOTO 3aKOHOJATEIhCTBA
SBJISIETCS BO3POCIIEE YUCIO CeMEHHBIX KOH(IMKTOB. OHO HE BBHIMIOJHSET CBOIO
OCHOBHYIO 3ajady — MpeAynpexaarb, a HE IMOpPOXKAAaTb  CEMEUHBIE CIOPBI.
CemeliHoe 3aKOHOJIaTENILCTBO, B TIEPBYIO ouepeib CeMelHbIi KoJeKe He padoTaeT
KaK PETyJsITOp CEMEWHBIX OTHOIICHHM, HE TTIOMOTAET JIIOJSIM HaXOJIUTh CIIOCOOBI

0€CKOH(DIUKTHOTO PEHICHHUS CEMEHHBIX POOIIEM.
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