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OBIIIASA XAPAKTEPUCTUKA UCCIIETIOBAHUA
AKTyaJIbHOCTH U HayYHasi 3HAYUMOCTHb HCCJIeIOBaHHUsI.
JamuTa mpaB U 3aKOHHBIX UHTEPECOB IIpeanpuHUMAaTesieHn,

SIBIISIETCS aKTyaJIbHOU ITpo06JIEMOH, IIOCKOJIbKY
IIPaBONPUMEHHUTEIbHAS NPaKTHKa He CTOUT Ha MeCTe M IOCTOSHHO
pa3BuUBaeTCsA. B 1mpoliecce IpeanpuHUMATENbCKON MOEATEIbHOCTHU
CYyOBEKTOB XO3SIMCTBOBaHUS, €XEeOHEBHO BO3HUKAIOT IIPaBOBHIE
BOIIPOCHL ¥ TIPU 3TOM B KaKJIOM KOHKPETHOM CJIydae, BO3HHKAIOIINE
BOIIPOCHI HOCST HHOWBUOYAJIbHBIM XapaKTep BBUOY HaJIM4YHS CBOUX,
OTOENbHBIX U HEIMOBTOPUMEBIX 3JIEMEHTOB, CETrMEHTOB BO3HUKIIIEU
IIPOOIEMHOM CHUTyallii, YTO U SBJISETCA OOHOW U3 KIII0OYEBHIX
COCTaBIISIIOIINX OCOOEHHOCTH Peayin3allud U OCYIIeCTBIEHUS 3alllUTHI
IIpas.

[ToorotoBKa ¥ peanu3alusag 3alllUThl MOpaB U 3aKOHHBIX
MHTEPECOB IIpednpHHUMAaTesieli HEeNOCPEeOCTBEHHO CBS3aHO C
rio0anbHBEIMK  TpPOIlecCaMK  Pal3BUTHSA  Hallle 3KOHOMHKU U
COLIMaJIbHOU KU3HU.

HeobxoguMoCTh pa3pabOTKM ¥ UIYYEHHUS [OaHHOW TEeMBI
00yC/IOBIEHLI HEOOXOOMMOCTBHIO COBEPIIEHCTBOBAHUS MeXaHH3Ma
3aIlUTHl IIPpaB M 3aKOHHBIX MHTEPECOB IIPEeOIpuHUMATENIEd U B TOM
YuCle - CymeOHOI.

[Ipo6reMa 3auUIuTHl NOpaB MNOpeOnIpUHUMATEIe MOPHUBIEKaeT
BHMMaHNE yUYEHHBIX U ITPAKTHUKOB, IIpaBoBasi HayKa BHOCUT CBOM BKJIa[
B Pa3BUTHE IIPedNpUHUMATEILCTBA B Poccuu, €0 OCMBICINBAIOTCS C
IIO3UIIUM TIpaBOBeIeHHUsl OOIIeCTBEHHLIe, NMyOJINYHbIE, I'pazKOaHCKUEe
OTHOLIEHUS, KOTOPHIE CKJIaOBIBAIOTCS B 3TOU cdepe.

O0BEKTOM HCCJIeOBAHHUSI - BBHICTYIIAIOT IIPaBOOTHOIIEHUS,
BO3HUKAIOIIKNE B IIpollecce CymeOHOM M albTEepPHATUBHOM 3alllUTHI
IIpaB MW  HHTEPEeCcOB IIpednpuHUMATEesJIed  BHITEKalollue U3

O6H_IeCTBeHH]':>IX, HYGHHT-IHBIX N I'Pa2KOJAaHCKHUX ITPAaBOBEIX OTHOIIIEHHUM.



IIpegMmeTr #HcCCIegoOBaHMsI - SBJIIE€TCI aHanu3 GoOpM U
CcII0Cc000B, 0COOeHHOCTEMN 3alUThI IpasB CyOBEKTOB
IIpedNpuHUMATEIbCKON MOesTEeIbHOCTHU, BIIMSIHME TOCydapcTBa Ha
OTHOLIEHMS, CKJIaObIBAIOMIMECS B 3TOU cdepe, B LEJIsSIX MOBBLIIIEHUS
9(Q(PEKTUBHOCTU SKOHOMHUYECKOU HOEeSITEeIbHOCTH M COLMAJIbHOTO
pa3BUTHUS OOIIIECTBaA.

IHens uccaegoBaHUs - 3aKJII0YAIOTCA B TOM, YTOOBI Ha OCHOBE
KOMIIJIEKCHOTO aHajii3a CYIIeCTBYIOIINUX B3TISO0B U M3MEHUBIINXCS
IIpeacTaBiIeHuli, 0000IleHUsI OIbIiTa TOCYJapCTBEHHOTO U CyOeOHOro
peryimpoBaHUsl OTHOIIEHWY, BO3HUKAWOIINX MIPU OCYIIECTBIECHUU
rpakKgaHCKO-IIPaBOBOM 3alIUTHl IIpaB IpeOgIpUHUMAaTesiel, BBLISIBUTD
3aBHCHUMOCTh COCTOSIHHSI M PA3BUTHS CIOCO00B CymeOHOU 3allldThI
IIpeanpuHuMaTesnein Poccuu oT COCTOSTHUS ITPaBOBOTO
peryiupoBaHUs aJbTEPHATHUBHBIX CIOOCOOOB 3amIUTHl IIpaB H
WHTEpPEeCcOB MmpennpuHumartesen. IlocTapaTbCd HaAWUTU U BHISIBUTH
BO3MOIKHEIE nedeKTHI, ITPOOEITHI, HEOOHO3HaYHOCTb
3aKOHOOATEeJIbCTBA M IIPABONPUMEHUTENIbHONW CymeOHOU IIPaKTUKU
pu pas3pelleHnuu TeX  WIN WHBIX CIIOPOB CyOBEKTOB
IIpeanpruHuMaTeIbCTBa, B TOM YUCJIe U B CyneOHOM MOopsOKe.

Beck 2020 rox B ycnoBusx rinmo0aabHON MaHOEMUH MBI IPOBEH B
KpaliHe HOBBIX [JII HAC YCJIOBUSIX, KOTOPBIE BO3MOXKHO CPABHUTH
TOJILKO C KOCMUYECKHUM I10jieToM. Cx0zKas U30JIMPOBAaHHOCTh, OHJIAWH
oOIIeHre, B TOM 4YMHCJIe 3JIEKTPOHHOE IIPaBOCyadue, MaKCHMallbHasd
MUTpPallsgd TOCyOapCTBEHHBIX YCIYTr B IM(PPOBYIO Cpedy, a TaK XKe
OHJIaUH OaHKOBCKOe oOcnyxXuBaHue, meguinuHa, KKX m MHOroe
Opyroe.

B cBsi3u C BO3HUKINEN HEOOXOOMMOCTBHIO pPOCTa LUEPPOBU3ALUU
ITPAKTUYECKN BCEX 3KOHOMUYECKUX U COIIMAIbHBEIX chep - BO3HUKIIU
HOBBIE, paHee He HCCJiefOBaHHBIE COBPEMEHHEIE ITPABOOTHOIIEHUS
MEeXKIY IIpeanpuHUMAaTEISIMU " rOCydapCTBOM, MEXIY

IIpeaIpuHUMATEIISMA KU oOmecTBoM. llenm [aHHOTO HCCIEIOBAaHUS



00y CJIOBJIEHBI IIPOTEKAIIIUMHA r1o00anbHBIMU N3MEeHeHUSIMHU
ITPOIIECCOB COBPEMEHHOI'0 MPaBOBOr0 M CIIPABEJIMBOTO I'OCyIapCTBa,
9KOHOMHKHU M COIIMAJIbHOM XKHU3HU.

I'mnmore3a HMccCIedoBaHHsI COCTOUT B TOM, YTO B pe3yJbTaTe
HCCIIeIOBaHUsI OCOOEHHOCTEeM cymeOHOM 3alIUThI IIPpaB U MHTEPECOB
IpearnpuHuMaTeIeu:

- IIOHSITh OCOOEHHOCTH, Pa300paThbCs W PACKPHITH MOHSTHS, YTO
XKe co0oM mpe[cTaBiseT IIpeOgIpuHUMaTeIbCKas HOesaTeIbHOCTh,
Kputepuu, GopmMbl, BUOBE, OOBEKTHI, CIIOCOOBI, MEeXaHU3MHBI U (POPMEI
3aIIUTHE IIpaB IIpeOnpUHUMATesieli, a TaK Ke OCHOBBI U (DOPMEI
KOHTPOJIS;

- B pe3yabTaTe MCCIIeOOBaHUS MOTYT OBITH BHISIBJIEHBI He(eKTHI,
mpobenkl M HEOOCTAaTKH B MeXaHH3MaX, CcIliocobax uau ¢GopMmax
cyneOHOIM 3aIllMTHl IIpaB MpPeOIpuHUMAaTened nIub0 HeOoCTaTKU B
IIPUMEHEHUH OTHOEeJIbHEIX CIIOCOOOB 3aIIUTHEI, C YYE€TOM O0COOEHHOCTeH
ITPABOIIPUMEHUTEIbHOM MPAKTHUKY 10 KAaTETOPUSIM CIIOPOB.

B COOTBETCTBHMM C TIOCTaABJIEHHOUW IIeIbI0 HaM He0oO0XOOuMO
PEIINTh 3adaYu:

- pacCcMOTpPeTh MOHSATHE U KpUTepuu, HGOPMBI, BUIOL, OOBHEKTHI,
CIIOCOOBI, MEXaHU3MHEI M (DOPMHEI 3AIUTH ITpaB IIpeOnpuHuMaTesel, a
TaK K€ OCHOBHI 1 (POPMEI KOHTPOJIS;

- IIpOaHAJIU3UPOBATL OCOOEHHOCTH TIPABOIIPUMEHUTEIBHON
IIPAKTUKKU OTHOEJIbHBIX KaTeropuil CIOPOB TII0 TPaXKXIOaHCKUM,
9KOHOMHYECKUM M afMUHHCTPATHUBHBEIM JIejIaM;

- IPOBeCTH aHanu3 pedhopM agMHUHUCTPATUBHOMN IOCTUIINH;

- IIpoaHaNIMU3uUpPOBaTh IIPOOJIEMBl IPUMEHEHUsT HOBeUIIen
IOPUONYECKON TEPMUHOJIOTUY B CyneOHOM ITpaKTUKe.

TeopeTHKo - METOO0IOTHYECKYI0 OCHOBY OUCCEPTAIIMOHHOT O
1ICCJIeIOBAHUSI BXOOSAT TaKHe IIOJIOKEHHUS KaK: I'paxkgaHCKoe IIPaBo,
IpednpuHUMaTeIbCKOe IIPaBO, TaKXKe 3aTPOHYTHI TI'PaXKHgaHCKO-

IIpollecCyasbHOE, apOUTpPaKHO-IPOoILecCcyaibHOe, agMUHUCTPATUBHOE



IIpaBO U Hay4dYHble TPYObl POCCUUCKUX YYEHBIX, K KOTOPHIM OTHECEHBI
paboTsl JarnunoBa M. A., IuBuHa U. M., Ecenosoii, B. I1., I'onkiioBa
B. b., CamconoBa E. b., 'onoBanoBa H. M. u gp.

OnbITHO-3KCIIEPHMEHTa/IbHasi 0a3a HCCIeOoBaHUsS OCHOBaHa
Ha MaTepuwanax CcyneOHOM  IIPaKTUKH, [IOCTaHOBIEHUSAX U
onpepneneHusax KoHCTUTynmoOHHOro cygma PO, IlocTtaHOBIEHUSAX
[ImenymoB  BepxoBHoro Cyma P® wu o030pax cymeOHOU
IIPaBOIIPUMEHUTENIFHOU IIpakKTUKU BepxoBHoro Cypma P®, peleHuu
10 OTHEJIbHBIM CIIOPaM.

HayyHasi HOBH3Ha HCCJIeJOBaHHWs 3aKJII04YaeTCs B IOOXO0He K
rcciemoBaHuio (GoOpM U CIOCO00B cCydeOHOM 3allluThl IIpaB U
MHTEPECOB IpeAnpuHUMarTejied C Y4eTOM HOBOU IIPaBOBOU
OEeNCTBUTENBHOCTH U HU(ppPOBU3AlIMM 9KOHOMUKU. B paboTe m310XKeH
aHa/IW3 MPOIIECCOB TOCYOAPCTBEHHOTO U CyOeOHOTO KOHTPOIS B
chepe 3aiuTH OpaB U IIPABOBLIX UHTEPECOB MpPEeANpuHUMAaTEeIeN Mo
rpaxKgaHCKHUM, 95KOHOMHUYECKUM 1 aIMUHUCTPATUBHBLIM OejIaM.

Kpome 3TOro, mpoBemE€HHBIM aHaJIN3 IIO3BOJIUJI H3IOXKUTL PAI
CaMOCTOSTEIbHLIX BBIBOOOB, B3IrJISAOOB W IPEOJIOXKEHUU IO
COBEPIIEHCTBOBAHUIO IIOJIOXKEHUM 3aKOHOJAaTelIbCTBA U IIPAKTUKU
IIPUMEHEeHNSI 3aKOHOIaTeIbCTBA O CymeOHOM 3allluTe.

TeopeTuyecKasi 3HAYUMOCTH MCC/IEeJOBAHHUS: 3aKJ/II0YAETCS B
BLIDAXKEHUM JIUYHOU, CYOBEKTUBHOU MO3UIIMM K TOYKM 3PEHUS II0
BOIIpOCaM HCCJIegoBaHUs, CHOPMYJINPOBAHHBEIX B CII€OCTBHE aHaJIN3a,
JIOTUYECKUX IIOCTPOEHUM u 00001eHusT HHGOPMAIMU II0 TeMe
HCCIIeOJOoBaHUsA, KOTOpasi, B CBOI oOuYepenb, MOIXKET HaWTU CBOe
OTpaxkKeH’e He TOJIbKO B MePUOOUYEeCKUX U3OaHUSAX, HO U B HAYYHOU
UM y4eOHOM TuTepaType.

IIpakTHyecKasi 3HAYHUMOCTH HMCCJIE€dOBAaHHSI COCTOUT B
BO3MOXKHOCTH IIOMCKa M pa3paboTKu MOOENU yIPOIIeHUs MeXaHW3Ma
OOIyCKa oOpallleHu# IpengnpuHuMaresnell B KOHCTUTYIMOHHBIA CYII

P® MuHYsS HUXKECTOSNUe CymeOHble MHCTAHINMN IIYTEM H3MEHEHUH



ctaTeu 97 ®enepasibHOIO KOHCTUTYLIUOHHOI'O 3aKOoHa oT 21.07.1994
Ne 1-®K3. Co3manue KOHCTUTYIIMOHHELIX (YCTAaBHBIX) CyIOB CYOBEKTOB.

BrisiBIeHBI HeOOCTAaTKM MOOCTyIla K IIPaBOCYAHWI0 B CHUCTEME
apOUTpaXKHBIX CyOOB C INPUMEHEHHEM HOBBIX TEXHUYECKUX CPEOCTB
IIyTeM y4YacCTus B OHJIaH 3acefaHUSAX, YTO BbIPAKE€HO B OTCYTCTBHUU
eQUHCTBa PeryIupyonmx HopM. B cymax oOIiel I0puCOUKIIUY TIOJTHOE
OTCYTCTBUME  MexXaHu3Ma  [OUCTAHIIUOHHOI'O  O3HAKOMJIEHUS C
MaTepualaMu gena B ¢popMe 3JIeKTPOHHOTO OJOKyMEHTa OTCYTCTBUE
BO3MOXKHOCTH IIOJa4Y¥ JOKYMEHTOB B 3JIEKTPOHHOU (opMe IO HOejlaM
00 amIMUHNUCTPATHUBHLIX ITPABOHAPYIIIEHHUSX.

BrisiBieHa HeOOXOOMMOCTh CO3HOaHMSA CIlelualnu3upPOBaHHBIX
aOIMUHUCTPATUBHBIX CYJOB U PA3BUTHUE adMUHUCTPATUBHOU IOCTUILIUMN.

OnpepeneHa HeOOXOOWUMOCTH 3aKOHOOATENIbHOM pPedGOpPMBI OIS
3aKOHa O 3allliTe IIpaB IIOTpPeOUTeNen.

BrisiBsieHBl  1mpoOesibl M HeolNpedeleHHOCTM B dopMare
albTEPHATUBHOTO CcymeOHOro pasbuparenbcTBa cymoMm ad hoc, 4To
JaeT BO3MOXKHOCTM  3JI0yImOTpeOsieHuMss IpaBoM U TpelyeT
3aKOHOJATEJIbHOU MHULIMATUBEI 110 YCTPAaHEHUI0 JaHHOTO HapyIlIeHUs.

CrenneHb TOCTOBEPHOCTH HCC/IEJOBAaHHUS OIIPENEIsieTCsS €ro
KOMIIJIEKCHBIM XapaKTepoM, MCIOJIb30BAaHUEM pPa3JIMYHBIX METO[0B
HaAY4YHOT'O HCCJIeqOBaHUs; OCHOBBEIBAETCS Ha CPABHUTEIBHOM aHalInu3e
HOpPM OENCTBYIOILET 0 POCCUUCKOT'O 3aKOHOJATEJIbCTBA,
IIPAaBONPUMEHUTEJILHOU MPAaKTUKH, CTaTUCTUYECKOUW HMH(POpMaluu, a
TaKzKe Hay4YHBIX TPYAOB, OTHOCSIIUXCS K TEMe UCCJIeTOBaHUS.

JInuHOe Yy4YacTHe aBTOpa B IIepuoqd oOpraHusanuu U
IIPOBEOEHUS  HCCIIEIOBAHUM CaMOCTOSATENIbHO OBIIM  H3YYEHEI
Kputepuu, GopMbl, BUOBE, OOBEKTHI, CIIOCOOB], MEXaHU3MHBI U (POPMHEI
3alllUTHl IIpaB MOpeAlpUHUMaTelel, a TaK Ke OCHOBHL U (DOPMEI
KOHTPOJIS.

[TpoaHanM3upoOBaHbl CYIIECTBYIOIIME MeXaHU3MBI, CIIOCOOBI U

dopmMBI CcymeOHOUM 3amIUTHl MpaB NOPeAIpUHHMATENel, BhISIBIEHEBI



ITpo0Oesibl U HEJOCTAaTKU NPUMEHEHUST OTHOENIbHBIX CIIOCOOO0B 3aIllUTHI,
0COOEHHOCTH ITPaBOIIPUMEHUTEIBHOU MMPaKTUKU OTHOEeJIbHBIX
KaTerOpuu CIOPOB.

AnpoOanusi M BHeOIpeHHE Pe3yJIbTaTOB PaOOTBhI BEIUCH
CaMOCTOSITEJIbHO B Te4YeHHWEe BCEro HCCJIedoBaHus, B IEepPUO[
peanu3anuu CcygeOHOM U  BHecymeOHOM  3allluThl CYOBEKTOB
IIPEOIIPUHUMATENBCKON OEeSTEeIbHOCTU Pa3/IMYHBIX OpPraHU3alliOHHO-
ITPABOBBEIX (OPM, IIOATOTOBIEHO U ONYOJIMKOBAHO TPU HaYYHBIE
cTaTbm B COOpHHKAxX CTaTel K MeXOyHapOoOHBIM Hay4HO-
IMPAaKTU4YECKUM KOH(pEPEHIUIM.

Ha  3amury BBIHOCATCS  CjJeOyIoIHe HOBbIe H
cogepkKalllue 3JIeMeHTHI HOBU3HBI ITOI0O2KE€HHUA :

Bo-mepBBIX, BHISIBIIEHHBIE MPOOIEMBI B OTHOIIEHUU [OCTyIMa K
nmpaBocynuio B KoHcturynuoHHoM Cynmy P® 1o xamobaM Ha
HapylIeHue KOHCTUTYIIMOHHBIX IpaB ¥ CBOOOMI, B YaCTH IIPOBEPKHU Ha
KOHCTUTYILIMOHHOCTH (dedepanbHbIX KOHCTUTYILIMOHHBIX 3aKOHOB,
(bemepanbHBIX  3aKOHOB, HOPMATUBHBLIX  aKTOB [Ipe3upgenTa
Poccunickou ®epepauuu, CoBera ®Pepgepauuu, ['ocygapCTBEHHOU
HOymel, IlpaButenscTBa Poccunickou depepaiiy, KOHCTUTYLUU
pecny0JIMK, YCTaBOB, a TaKXKe 3aKOHOB M MHBIX HOPMATUBHHEIX aKTOB
cyobekToB Poccuiickou ®demepaliyuu, u3OaHHBIX 1[I0 BOIIPOCaM,
OTHOCSIIMMCS K BEIEeHMI0O OpPraHOB TOCYOapCTBEHHOW BJIaCTHU
Poccuiickoui ®epepanuu U COBMECTHOMY BEOEHUIO OpPraHOB
rocymapCTBeHHOM Biactu Poccuurickou ®Pepepanyvd U OpPraHoB
roCyJapCTBEHHOM BlacTu CcyOBeKTOB Poccuiickonr ®emepaliuu,
TpeOyioT pa3paboTku YIPOILEHHOU MO eJu OOIyCKa
npednpuHuMaTenen ¢ obpalneHusMu B KoHCTUTYIUOHHBIM cyn PO
MUHYSI HHUXKECTOsSIINUe CcymeOHble WHCTAHIMM IIYyTEM BHECEHUS
CIIeOyIOIUX U3MEeHEeHuHN: U3 INyHKTa 3 cTatbu 3 deaepasibHOTo
KOHCTUTYLMOHHOTO 3aK0oHa OT 21.07.1994 Ne 1-OK3 HUCKIIIOUUTE CII0Ba

«eCJIn HCYepIlaHBlI BCe [OpPpyrme BHYTPUIOCYyOapPCTBEHHLBIE CPEOCTBa



cyneOHOM  3allIuThI»;, M3 TeKcTa cratbu 97 demepanbHOTO
KOHCTUTYLMOHHOTO 3akKoHa oOT 21.07.1994 Ne 1-OK3 HUCKIIOUYUTH
IIYHKTHL 2 1 3.

KpoMe 3TOro, He0OXOOUMO OTMEHUTH PEIIeHHe O JIMKBUOAIIUU
KOHCTUTYIIMOHHBIX (YCTaBHBIX) CyOOB CYOBLEKTOB, 1 [eJIeTUupPOBaTh UM
yacTh InojsHoMouuu KoucTtutyumonHoro Cyma P® B yactu mnpaBa
paccMOTpPEeHUS feJl C ydaCTHEeM OPraHOB BJIaCTHM CyOBEKTOB, a TaKXKe
II0 OCYIIECTBJIEHHIO ITPaBOCYyOMsA MO KajmobaM Ha HapylleHHe
KOHCTUTYLIMOHHBIX TIIpaB ¥ CBOOOJ, B YaCTH TIIPOBEPKH Ha
KOHCTHUTYIIMOHHOCTh 3aKOHOB CyOBEKTOB, HOPMATHBHLIX aKTOB TI'JiaB
CyOBbEKTOB, KOHCTHUTYIIMM pecnyOlIUK, yCTaBOB, a TakKxXe 3aKOHOB U
MHBEIX HOPMATHUBHBLIX aKTOB CyOBbeKTOB Poccuiickoin ®emepaluu,
W3JaHHBIX II0 BOIpPOCaM, OTHOCAILIMMCSA K BeOEeHUIO OpraHOB
rocyJapCTBEHHOM BJIaCTU CyOBeKTOB Poccutickoit ®emepalinu.

Bo-BTOpPHIX, OuWCCepTallid BBISBJIEHBI HEOOCTAaTKHW [OOCTyIla K
IIPABOCYOUI0 B CUCTEME apOUTPaXKHBLIX CYIOB C IPUMEHEHUEM HOBBIX
TEXHUYECKUX CPENCTB MNyTeM y4YaCTUs B OHJIaWH-3aceOaHUSAX, 4YTO
BEIPA’KE€HO B OTCYTCTBUM €OWHCTBa PETyIUPVIOIIUX HOPM. B CBs3U C
yeM, IIpeqjiaraeTcs BHECTH HU3MeHeHUusd B NyHKTe 4 cratbu 153.1
AIIK P®, u3aMeHUB €ro M WUIJIO0XKUB B CJIEOYIOIIEN pemaKIUuu:
«XomaTaiCTBO 00 yYacTHM B CymdeOHOM 3acedaHUHU, OHJIAWH
3acejaHUU, IIyTEeM MCIOIb30BaHUS CUCTEM BUIOEOKOH(EPEHII-CBSI3Y,
BeO-KOH(pEepeHIIUU, C yKa3aHMeM apOuTpaxHOTro Cyda HuIM Cyaa
o0Iel IOPUCOUKIIUY, TPU COOENCTBHUU KOTOPHIX 3asiBUTENIb MOXKET
y4acTBOBaTb B CymeOHOM  3acefaHUM, TIIogaeTca B CYA,
paccMaTpuUBalOIIUKd [Oejlo, B CPOK He II030Hee NOeCATU OHEU [0
Ha3HaYeHUs mena K cyneOHOMY pa3dupaTenbCTBY u
paccMaTpUuBaeTCs CyObel, pacCMaTpUBAIOILIVM OeJi0, €OWHOJIUYHO B
MISTAOHEBHBIM CPOK IIOCJIe [OHS TOCTYMIJIEeHHUs XoJaTaucTBa B
apOuTpaxXHbI cyn 0e3 U3BelleHHs CTOPOH. TakKoe XOmaTalCTBO

TAaKXKe MOXKeT OBLITh 3asIBJIEHO B MCKOBOM 3asiBJIEHHM MM OT3LIBE Ha



HCKOBOEe  3asBieHue». [lo  TeKCTy cTaTbd  IIOCJie  CJIOB
«BUIEO0KOH(pEPEHII-CBI3U» OOIIOJTHUTD CJI0OBaMH «OHJIAWH
3acelaHuu».

B-TpeThuX, B paMKax MCCJIefOBaHUS BbICKa3aHa HEOOXOOUMOCTh
3aKOHOJATENIbHON MHUIMATUBBI IO CO3TAHUIO CHEINaIn3UPOBAHHBIX
aIMHUHHCTPATUBHLIX CYIOOB II0 pa3pelleHUI0 CIOPOB BHITEKAIOIINX U3
IMyOJIUYHBIX IIPABOOTHOIIIEHHWM, II0 OCIapHBaAaHUIO HOPMAaTHUBHBIX
IIPABOBLIX AKTOB M AaKTOB HEHOPMATHMBHOTO XapaKTepa, a TaKkKe
OTHECEeHME K MOABEJOMCTBEHHOCTH HaHHLIX CyOOB PaCCMOTPEHMNE Oen
00 aOMHUHUCTPATUBHBIX ITPaBOHAPYIIIEHUSIX. [IpennaraeTcs
IIPONOJIKEHNEe PAa3BUTHUS aOMHUHHCTPATUBHON IOCTHUIIMM B YacCTH
HOPMATUBHOTO  3aKpeIIeHHus aIMUHHCTPATUBHBIX [OOCYOeOHBIX
(BHecymeOHBIX) CyOmeOHBIX MPOIEenyp IIyTeM pPa3pabOoTKU OTOeIbHOU
IIPOLleCCyaibHOU TIJilaBbl U BHeceHUe ee B KAC PO.

Kpome 3TOro, mpoBemE€HHBIM aHaJIN3 IIO03BOJIUJI H3TOXKUTL PAI
CaMOCTOSITEIbHBLIX  BHEIBOIOB, B3T/ISO0OB M  TMPEOJIOXEHHH 110
COBEPIIIEHCTBOBAHUIO ITPAKTUKU MPUMEHEHHUs 3aKOHOOaTeJIbCTBa O
cymeOHOU (popMe 3aUIUTHI ITPAB.

CTpykTypa paboThI MarucCTepCKoOH OHCCEePTaIlhH.
II03BOJISIET PACKPHIThL TeMy. PaboTa COCTOUT U3 TPeX I'jiaB, BBEIEHUS,
3aKJIIOUEHUsT U CHOHCKA MUCIIOJIb3YEMOM JIUTEpPaTyphl U CHOHUCKA
HCIIOJIb3YEMBIX UCTOYHUKOB.

OCHOBHOE COOIEP2KAHUWUE PABOTHBI

Bo BBegeHHMH 00OOCHOBBIBAIOTCS BLIOOP TEMEI, €€ aKTyaJIbHOCTb,
1IeJIM, 3aJay4y¥, HOBHU3HA, TEOPETUUYECKOE U IIPAKTUYECKOe 3HadYeHUe
1ccieqoBaHus, GOPMYyIUPYIOTCSI OCHOBHEIE ITOJIOXKEHUSI, BEIHOCUMEIE
Ha 3amuTty. CiegyeT OTMETUTh, YTO BeIOpaHHAs TeMa MCCIeI0BaHUS
oOmimpHa, C y4eToM TpebOoBaHUU K 00beMy pPabOTH, cComepzKaHHue
pas3menoB M3JI0KEHO MaKCHMaJlbHO KOMMIAKTHO. TeM He MeHee,
paccyXkmasi JIOTMYEeCKM - O4YeBUOHO, YTO u3jlarass OCOOEHHOCTH

cyneOHOM 3aIlluTHl IIPeKe BCEro CleayeT IOHSITh YTO IMPeCcTaBIIseT



co00¥ TpeanpuHUMAaTENbCKasA OEeSITETbHOCTh M KAaKOBHI €e (POPMHEI U
IIPHU3HAKU. 3aTeM TpeboBajoCh HCCIeOoBaTh YCTAaHOBIEHHBIE B
Poccuu ¢opmbl 1 CriocoOBI 3alllTHI ITPaB IIPeANpUHUMATEIed U He
TOJIbKO CyOmeOHBle HO M YIIOMSHYTh 00 anbTePHATHUBHLIX, HaIU4YUeE
KOTOPBIX, Ha HaIll B3TIA0 HEMalIOBaXHO.

CrnoXuBIIMECS ¥  YCTAHOBJIEHHBIE IIOJIOXKEHHUS  MOOPOOHO
rcciaegoBaHbl B maparpade 1.1. rmaBel 1. Kpome TOro, CTaHOBUTCS
OYEeBHUOHBIM 3aKOHOJATEeJIbHOE YperyaupoBaHue (oOpM M CIIOCO00B
OCYILIECTBJIEHUSI CymeOHOM ¥ aJbTEPHATHUBHOM 3alllUTHI IIPaB
IIpeanpuHUMaTesie, KOTOPEIE B IOCTATOYHOM Mepe HNpopaboTaHBE U
He TpeOyIoT KaKux Iu00 M3MEeHEeHUN U MBI B 3TOM YOEIUINCh.

Ilamee cremoBano  pal3o0paTh MaTepualbHO-IPABOBYID U
ITPOIIECCYaIbHO-IPAaBOBYI0 OCHOBHI CyOdeOHOM 3alllMThl, MIPOBECTH
aHaau3 CYIIeCTBYIOIIUX MOAejled U TMOHATh B YeM HMEHHO
3aKJII049al0TCS 3T OCHOBBI, KAKMM 00pa3oM 3TOT MeXaHU3M paboTaer.
[To pe3ynbTaTy HUCCIEeOOBAaHUM M3JIOKEHHBIX B maparpade 1.2. rimaBel
1 Ham ypgasmoch IIOHSATH, YTO  MaTepHalbHO-IIPABOBBIE U
ITPOIleCCyaIbHBIE MEPHI, 3TO 3aKpeNJeHHbIe B KOOUPUIIMPOBAHHBIX
CBOJIaX 3aKOHOB MHCTPYMEHTHI, TOCPEACTBOM KOTOPBIX IPOU3BOOUTCS
BOCCTAHOBJIeHNE (IIpU3HaHWE) HapyIIeHHBIX (OCIIapUBaeMbIX) IpaB U
OCYIIECTBJIIETCS BO3[ENCTBUE Ha ITPaAaBOHAPYIINTEIIS.

OTMeTuM, HOPMOTBOPUYECKAs OeATEeIbHOCTh HE CTOUT Ha MeCTe U
CBUAETEJIbCTBOM TOMY SBISIOTCS MHOTOYHWCJIEHHBIE U IIOCTOSSHHEBIE
BHECEHUS M3MEHEHUU W OOMOJIHEHUU B Te€ WUJIM WHBIE CBOABI 3aKOHOB,
IIOSIBJIEHME B MPaAKTUKE HOBBIX HOPUANYECKHUX TEPMUHOB U IIOHATUH,
YTO caMO 10 cebe [aeT OOImMpPHOE II0oJie [ aHalu3a
ITPABOIIPUMEHUTENPHONM MPAKTUKM, CKJIAOLIBAIOMIENCS II0 HUTOTraM
TaKUX W3MEHEHHUU, MOHMMAaHUs NPegMEeTOB BHECEHHBIX M3MEHEHWH,
arrpoOaIy u IpopaboTKU MeXaHN3MOB MCIOTHEHHUS ITPABOBBIX HOPM.

B pe3ynbTaTe wucclIemoBaHUS yOaJIOCh M[OHATH, 4YTO IIPHU

pealn3daliliy HPUCOUKIIHNOHHBIX d)OpM Y4aCTHHUKaAMH TI'PaXKIOAaHCKOI'O



obopoTa - MpeanpUHUMATEJIIMM, He00XOOUMO ITOHMMaHHWE TOT0, YTO
IIEPBUYHLIM 3JIEMEHTOM SBJII€TCSd HMMEHHO Ie/Ib, 4Yallle BCero -
MaTepuajbHasi, KOTOopasi OmpefesiseT CIIoco0 3allluThl HapYIIEeHHBIX
IIpaB, BAUAIONIUX Ha (HOPMYJIMPOBaHUE ITPOIECCYaIbHBIX TPeOOBaHUMU
Py oOpallleHUuY 3aNHTEePEeCOBAHHLIX IUI] B CyoeOHble OpTaHHI.

'maBa 2 TmocBsIIeHa Kilaccudpukanuu 1o dopmMaM cymeOHOM
3allliTHl IIpaB ONpegnIpuHUMaTeIed U COOTBETCTBEHHO maparpad 2.1.
pacKphIBaeT MexaHW3M CyaeOHOM 3alluThl IIyTeM oOpallleHus B
KonctutynuouHusy cyn PO. [IpoBegeHHOE uUcciienoBaHUE I1I03BOJIUIIO
coesnaThb BBIBO[] 0 TOM, 4TO MeXaHU3M oOparleHus
npennpruHuMaTtene B KOHCTUTYUMOHHBIU cyn PO HOBOJIBHO CJIOXKEH
OIS IIOHUMaHUSA IIPOCTOTO IpeanpuHuMaTeIs u oes3
KBAJIM(PUIIMPOBAHHOM IOPUONYECKOM IMOMOIIYN, MCIIOIb30BaTh JAaHHBIN
WHCTPYMEHT IIPOCTOMY IIPEeOIpPUHUMATEJIIO HEe IO CUITY.

[Taparpacd 2.2. rimaBel 2 pacKphIBAaeT IIOPSIHOK M OCOOEHHOCTHU
cyneOHOM 3alIUTHI IIpaB NpPeOnIpUHUMAaTeNIed B apOuTPaXKHBIX CyOax.
B cBeTe HOBel MHPOPMAIMOHHBIX TEXHOJIOTUW yOeJIeHO BHUMaHUE
HMCCJIeJOBAHUIO TAKOT'0 HOBOI'O MHCTPYMEHTa KaK OHJIaUuH 3acefaHue.

[To pe3ynbTaTy MIPOBEOEHHOTO HCCIIE€OOBaHUS OBIJIO BBISIBIIEHO
OTCYTCTBUE €OUHCTBa IOpsSAOKa U PperjlaMeHTOB OpraHu3alluu u
ITPOBEJIEHUSI OHJIaMH 3acedaHMWM B Pa3/IMYHBIX apOUTPaXKHBIX CyOdax,
YTO B CBOI0 ouepenb TpeOyeT 3aKOHOOATEJIbHOW WHUIMATUBHL U
yperyiupoBaHue OJaHHOTO BOOPOCa B KaXOOM apOHUTpazKHOM Cyde B
LeJIsIX UCKJII0YEHUS Pa3HBIX MMOOXOOOB K 3asABUTENSAM W Y4YaCTHUKaM
CyHmeOHBIX ITPOIIECCOB.

Ianee B maparpade 2.3. riaBe 2 pacCMaTPUBAIOTCSI 0COOEHHOCTH
cymeOHOM 3aIlluThl IpaB MNOpednpUHUMaTenell B Ccymax oOIeu
opucoukiuu. [Ipomecc uccnemoBaHus ObLI HalpaBJIeH Ha U3y4YeHUE
[IOHSTHUSA, IIOSIBUBIIETOCA C HeOJaBHEro BPEMEHH, B OTE€YEeCTBEHHOU
cyneOHOM ITpaKTHUKe, TAaKOM KaK «eOWHCTBO ITPaABONMPUMEHUTETbHOM

IIPAaKTHUKKN>» B CPaBHEHHWHM C TEPMHHOM <«BBIBOOHI CYJIGGHOI"O aKTa,



“MeWIue  IpUANYEeCKOe  3HayeHue»  MCIOJIb3VIOIIEerocs B
IIpeledeHTHOU CUCTeMEe U UMEeHYyeMOro Kak «ratio decidendi».

H3yueH aHaJIOTUYHBIU TEPMUH «IIPaBOIIOJIOKEHUE»,
HCIIOIb30BaBIINICS B COBETCKHE BpeMeHa. B pe3ynbTaTe CUCTEMHOTO
aHayn3a, YyHaloCh IIOHATh, YTO  IIPUHIUII €OUHCTBa CyaeOHOU
IIPaKTUKN O3HadaeT eOuHOoOoOpa3HOe MNpUMEHEHHEe MIPaBOBBIX HOPM
cynamu. CI0KHOCTBH €Tr0 peanu3allud COCTOUT B OTCYTCTBUM IEepPEYHS
HCTOYHUKOB CymeOHOTO TOJIKOBaHUS, MHOBEOEHHOTO OO BCeX
Yy4aCTHHUKOB IIPABOOTHOIIIEHUH, u B HeOOCTaTO4YHOU
II0CJIEJOBaTEIbHOCTH €ro peanu3alliy caMou CyaeOHO! CUCTEMOMH.

TpeTbsl TJlaBa IIOCBSIIeHa OCOOEHHOCTSM 3alllUTHl IIpaB
npegnpuHUMaTeenl B OTAENbHBIX  cdepax  OOIeCTBEHHBIX
OTHOILIEHUMN.

Tak, B maparpade 3.1. mpoBegeHO OOCKOHAJIbHOE HCCIIeJOBaHUE
BOIIpoca pedopMbl aIMHUHUCTPATUBHOU ocTULMMU. HccriegoBaHb
IIOJIOKUTENbHBIE TEHOEHIIMU U BBISIBJIEHBI HEKOTOPHIE TMIPOOEJIHI,
TpeOyIolre OTOEIbHOT0 BHUMaHUSI U 3aKOHOOATEeTbHOM UHUIIMATUBHI,
chopMyIMPOBaHbEl CBOU, OTHENIbHBIE IPEIIOKEHUS.

[Taparpad 3.2. sBnsieTcss KakK Obl IPOOOJI?KEHNEM pa3BepPThIBAHUS
TeMBbl AQOMWUHUCTPATUBHOM IOCTHUIIMU HO B 00Jiee y3KOM pycie C
BOITPOCOM 00 agMUHHUCTPATUBHOM CYyOOIIPOU3BOLCTBE I10
9KOHOMHYECKUM cropaM. B pmamHOM ciiydae 93TO Ipolenypa
OCIlapyMBaHUS HOPMATUBHBIX M HEHOPMATUBHBIX ITPABOBBLIX aKTOB C UX
OCOOEHHOCTSIMHU, KOJUIM3USIMU M  ONHCAHUEM TOJIOXKUTEJIbHBIX
TEHIEHIIVN.

Belmu mpoaHanIu3WpPOBAHLl OTHOEbHBIE PEe3y/IbTaThl IIPOBEOEHHOMN
pedopMbl aIMUHUCTPATUBHOTO CyOOIIPOU3BOACTBA I10
9KOHOMHMYECKUM CIIOpaM, B pe3yJibTaTe 4Yero, IpPUXOOUM K BBEIBOAY O
HeoOXOOUMOCTH pa3BUTUS cydeOHOUW U BHecymeOHOU (mocymeOHOI)
agMUHVCTPATUBHOM IIPOLIEOYPH, KOTOpPasi He MOXKeT OLITh 3aMeHeHa

MHOT'O4YMCIJIIEHHBIMHA AdIMUHUCTPATUBHBEIMH perilaMeHTaMu,



HallpaBIE€HHBIMU Ha  ONMCaHWEe  TOopsSAAgKa  NOpemocTaBlIeHUs
TOCYHAapPCTBEHHBLIX YCJIYI M He IIPeOIMCHIBAIONIUNX MIPOoleccyalbHbIe
MEeXaHW3MHI. BrIsiBIIEHA Heo0X0OUMOCTh CO3MaHUs
CIeINaJIu3UPOBAHHBIX AOIMHUHUCTPATUBHBIX CYOOB, 4YTO B CBOIO
ouepenb SBISIETCS IIOJIEM OesTeIbHOCTHM KaK TEOPEeTUKOB IOPHUCTOB
TaK M y4dacTue paboumx TPYII IIPAKTUKYIOIINX CHEIUaIMCTOB MIJIs
dopMmynupoBaHUS COOTBETCTBYIOIIEHW 3aKOHOOATEIbHOU WHUIIMATUBBI
110 IPUHSITUIO0 COOTBETCTBYIOMIEN IIPOTPaMMEl 1 €€ peanu3aliuu.

B maparpade 3.3. rmaBel 3 ONUCHIBAETCS HCCIEOOBaHUE TPEX
HEeOOJIbIITNX CerMeHTa 0CoOeHHOCTEeM 3aIUTEI IIpaB
npednpuHuMaTeell B IPakJgaHCKUX IPABOOTHOINEHUSIX. IJIs 3TOT0
OBLIM OIIpedesieHEl TPH CaMOCTOSITEJbHEIX MeXaHu3Ma CyneOHOM’
3allliThl, TAKUX KakK cymeOHoe pa3buparenbcTBO cymoM ad hoc, ero
ITIOCBI M1 MWHYCHI, CIIOPHI C TOTpeOuTensMu, u (GopMyJIUpOBaHUE
HeOo0XOOMMOCTHU ITPOBEeOeHN 3aKOHOOaTeIbHOU pedopMbl OJig 3aKOHa
O 3almMTe IIpaB MHNOTpeduTesie B IIeIsIX CcoOoaeHuss OayaHca
MHTEPECOB CTOPOH M BOIPOC O TIpoOJIEeMHOM [OeOuTOPCKOU
3a[0/I2KEHHOCTH C HCCIedoBaHUEM CHOCO00B OOpPHOBI C HaHHOU
IIPo0JIeMOM M CYIIEeCTBYIONIMX MEXaHH3MOB pPa3pelieHus NOom00HBIX
IIpo0IeM.

Kak yxXe ymooMHHAJIOCh B MOHCCEPTAIIMOHHOM MCCJIeNOBaHUH,
IIpednpruHUMaTEeIN €XXeOTHEBHO CTAHOBSITCS YYaCTHUKAMHU Pa3J/IMYHBIX
IPaXXOaHCKO-IIPABOBLIX OTHOIIEHUM, ¥ 3a4YacTyI0 NpennpuHUMaTelu
CTAJIKMBAIOTCS C OIIACHOCTBLIO OBITH OIITPa(gOBAHHBIM WMIIU TOIYYUTH
IIPETEH3UU OT IOTpeduTens, MO0 HCK OT KOHTpareHTa. TaKum
oOpa3oM caMu 110 cebe IIpPolenyphl 1 MeXaHU3MBI CyIeOHOM 3allluThH
IIpaB mpeanpuHuMaTesein Co CBOUMHU 0COOEHHOCTSIMH,
BO3HUKAIOIIMMM HOBEJIJIaMH SBJISIOTCA HeoO0XoOouMol 00/1acThiO
3HAHUM OISt HAY4YHOTO cooO1IecTBa IOPHCTOB, caMux

IIpearnpuHuMaTEelen.



B mpoiiecce ucciemoBaHUM MBI YBHOEJIW, YTO B COBPEMEHHOM
IIPABOBOM POCCHUMCKOM OONIeCTBe B IIPOIeCCE CTAaHOBJIEHUS U
pedoOpMBl HaAXOOWTCS CYMIECTBEHHBIM IIJIaCT aAMHHHUCTPATUBHOU
IOCTHUIINH, YTO B CBOIO O4Yepenb BhI3BIBAET MOIIHBIM MHTEPEC BBUOY €€
Hepa3paboTaHHOCTH. TeM 0Oojlee, YTO BOMNPOCH 3alIUTHl IIpaB
npednpuHuMaTesneir B 00acTu  IIyOJIUYHBIX, OOIIEeCTBEHHBIX
OTHOILIEHUU CTOUT OOCTaTO4YHO OCTPpO. YuurtriBas, 4TO
IIpeanpuHuMaTeIbCKas OesITEeIbHOCTD U pe3ynbTaT 9TOU
OEesATEeJIbHOCTU SBISAETCA CYILEeCTBEHHBIM IIO0Ka3aTeJieM SKOHOMUKU
BCEr0 TOCydapCTBa, OT CTENeHU VPeryJIupoBaHUS CIOCOO0B M
MEeXaHH3MOB CyneOHOM 3alIuThl IIPpaB KOMMEPUYECKOro CeKTopa
3aBHCUT U MaTepuajbHOe 0Iaromojay4yre HMHBIX COILMAJIbHBLIX TPYIII,
HaNpsAMYI0 3aBUCHUMBIX OT IIOMOIIX I'OCyJapCTBa.

B peanbHOM BpeMeHH MBI BHUAUM, YTO TOCydapCTBEHHAasd
IIOJINTHUKA B 4YaCTU PETryJIMPOBaHHUS OTHOIIEHWMN, B3aMMOOEUCTBHUS C
MaJIbIM U CpegHUM OM3HecOoM B OOJBIIIEN YaCTU HaIlpaBjeHa Ha
OKa3aHue NOoAdepzKKW B TpygHble nepuombl 2020-2021 romos, 4TO
IIPSIMO YyKa3blBAeT Ha I[OHMMaHUEe TOoCyJapCTBOM TOU CJIOXKHOU
00CTaHOBKM, 3aJIOKHHUKaAMM KOTOPOH CTajy IPedlpuHuMAaTeId B
pe3yibTaTe  IIPOUI3OIIeNllnen IaHgeMuu. be3yclIoBHO, Takasd
IIOJIUTHKA I'OCydapCTBa CIOCOOCTBYET Pa3BUTUIO MAJIOTO U CPeOHEro
Ou3Heca W He OaeT UM IIOTMOHYTHL B I3TOT CJIOXHBIM IIepuond, a
HaAoOOpPOT MOMOTaeT YCTOSATh U IIPOHOOJIKUTH CBOE€ pa3BuTHe. Takou
IIOOXOO He MOXKeT He pagoBaTh, M[IOCKOIBKY IIOJIOXKHUTEIbHOE
9KOHOMHYECKOE COCTOSIHHE TOoCydapcCTBa OIaronmpuUsiTHO OTpazKaeTCs
ITPAaKTUYECKM Ha BCEX COIMAJIbHLIX I'PYIINIaX HaceJleHus CTPaHHI.
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